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     “CR”

IN THE HIGH COURT OF KERALA AT ERNAKULAM

PRESENT

THE HONOURABLE MR. JUSTICE T.R.RAVI

MONDAY, THE 4TH DAY OF OCTOBER 2021 / 12TH ASWINA, 1943

WP(C) NO. 10997 OF 2021

PETITIONERS:

1 DEVI SCANS (P) LTD
KUMARAPURAM, TRIVANDRUM - 695011, REP. BY ITS MANAGING 
DIRECTOR, MR. NISARUDEEN.

2 JEEVA SPECIALTY LABORATORY
M.G. ROAD, THRISSUR, KERALA - 680004, REPRESENTED BY 
ITS MANAGING PARTNER, MR. C. BALACHANDRAN.

3 MEDIVISION SCAN AND DIAGNOSTIC RESEARCH CENTRE PVT LTD
GROUND FLOOR, MERCY ESTATE, M.G. ROAD, RAVIPURAM, KOCHI
- 682016, REPRESENTED BY ITS DIRECTOR, MR. BERLY 
CYRIAC.

4 R-CELL DIAGNOSTICS AND RESEARCH CENTRE
27/29E, FCC BUILDING, NEAR FEDERAL BANK TOWER, 
ARAYIDATHUPALAM, KOZHIKODE, KERALA - 673016, 
REPRESENTED BY ITS MANAGING PARTNER, MR. RUSSEL 
MOHAMMED.

5 SAROJ DIAGNOSTIC LABORATORY
OLIVE ARCADE, MALAPARAMBA JUNCTION, NEAR ASCENT ENT 
HOSPITAL, KOZHIKODE, KERALA - 673009, REPRESENTED BY 
ITS PROPRIETOR, MR.ARUN JYOTHISH K.C.

6 AZA DIAGNOSTIC CENTRE
STADIUM PUTHIYARA ROAD, OPP TO SABHA SCHOOL, CALICUT, 
KERALA - 673004, REPRESENTED BY ITS PARTNER, MR. JAVED 
ISLAM.

7 ASWINI DIAGNOSTIC SERVICE
CHINTHAVALAPPU JUNCTION, JAIL ROAD, CALICUT - 673004, 
REPRESENTED BY ITS PARTNER, MR. A GEERISHAN,

8 JANATHA DIAGNOSTICS
TIRURANGADI P.O, CHEMMAD, MALAPPURAM DISTRICT - 676306,
REPRESENTED BY ITS GENERAL MANAGER, MR. ABDUL BASHEER.

9 DANE DIAGNOSTICS PVT.LTD
18/757, RC ROAD, NEADSHADIMAHAL, PALAKKAD – 678014, 
KERALA, REPRESENTED BY ITS DIRECTOR, DR.M. SUSHAMA.
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10 CENTRAL LABORATORIES
BUND ROAD, KUNJANI, THRISSUR - 680612, REPRESENTED BY 
ITS MANAGING DIRECTOR, MR. ABILASH K.S.
BY ADVS. SRI P.RAVINDRAN (SR.)
SRI PAUL JACOB (P)
SRI SHERU JOSEPH
SRI ADHIL HARIS

RESPONDENTS:

1 STATE OF KERALA
REPRESENTED BY ITS PRINCIPAL SECRETARY, HEALTH AND 
WELFARE DEPARTMENT, ROOM NO. 603, 6TH FLOOR, ANNEXE 
II, SECRETARIAT, THIRUVANANTHAPURAM - 695001,

2 UNION OF INDIA
REPRESENTED BY ITS SECRETARY, HEALTH AND FAMILY 
WELFARE, NIRMAN BHAVAN, NEW DELHI - 110011.

3 INDIAN COUNCIL FOR MEDICAL RESEARCH,
V.RAMALINGASWAMI BHAWAN, P.O BOX NO. 4911, ANSARI 
NAGAR, NEW DELHI-110 029, REPRESENTED BY ITS 
SECRETARY AND DIRECTOR GENERAL.

4 KERALA MEDICAL SERVICES CORPORATION LTD.,
THYCAUD P.O., THIRUVANANTHAPURAM-14, REPRESENTED BY 
ITS MANAGING DIRECTOR.

5 SANDOR MEDICAIDS PVT. LTD.,
8-2-326/5, ROAD NO.3, BANJARA HILLS, HYDERABAAD-500 
034, REPRESENTED BY ITS MANAGING DIRECTOR.

6 NATIONAL ACCREDITATION BOARD FOR TESTING AND 
CALIBRATION LABORATORIES,
NABL HOUSE, PLOT NO.45, SECTOR 44, GURUGRAM, HARYANA-
122 003, REPRESENTED BY ITS CEO.
BY ADVS.
R1 BY SRIK.GOPALAKRISHNA KURUP,ADVOCATE GENERAL 
SR.GOVERNMENT PLEADER SRI V.MANU
R2 & R3 BY SHRI.P.VIJAYAKUMAR, ASG OF INDIA          
R4 BY SRI M.AJAY

THIS WRIT PETITION (CIVIL) HAVING COME UP FOR ADMISSION ON
06.08.2021,  ALONG  WITH  WP(C).11632/2021,  THE  COURT  ON
04.10.2021, DELIVERED THE FOLLOWING: 
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IN THE HIGH COURT OF KERALA AT ERNAKULAM

PRESENT

THE HONOURABLE MR. JUSTICE T.R.RAVI

MONDAY, THE 4TH DAY OF OCTOBER 2021 / 12TH ASWINA, 1943

WP(C) NO. 11632 OF 2021

PETITIONERS:

1 ACCREDITED MOLECULAR TESTING LABORATORIES,
ASSOCIATION (AMLA), HAVING ITS OFFICE AT MANIKKATH 
CROSS ROAD, RAVIPURAM, ERNAKULAM, REPRESENTED BY ITS
SECRETARY, MR.BERLY CYRIAC.

2 SANKARA HEALTHCARE SCANS & DIAGNOSTICS,
OPP. T.D. HIGH SCHOOL, NEAR GENERAL HOSPITAL 
JUNCTION, ALAPPUZHA, REPRESENTED BY ITS CEO, DR. 
R.MANIKUMAR.

3 DIANOVA DIAGNOSTICS (P) LIMITED,
GOOD SHEPHERD ROAD, KOTTAYAM, REPRESENTED BY ITS 
MANAGING DIRECTOR, BY - DR. SAJIMON THOMAS.

4 MICROLAB LABORATORIES,
OPP. DISTRICT GOVERNMENT HOSPITAL, KOZHENCHERRY, 
REPRESENTED BY ITS MANAGING PARTNER, MR. BINU K. 
THOMAS.

5 KDC LAB,
MISHAL TOWERS, OPP. LITTLE FLOWER SCHOOL, KANHANGAD,
REPRESENTED BY ITS ACCOUNTS MANAGER, MR. RENJITH C.

6 APPOLLO MEDICAL LAB,
2ND FLOOR, CITY CENTRE, FORT ROAD, KANNUR, 
REPRESENTED BY ITS MANAGING PARTNER, MR. P.PRASADAN.

7 LE AYUSH LABORATORY LLP,
PRASHANTH BUILDING, NEAR MEDICAL COLLEGE, KOZHIKODE,
REPRESENTED BY ITS PARTNER, MR. NIDHEESH P.K.

8 CARE REFERENCE LABORATORIES,
19/31 G AND 19/31 H, AMI GALLERIA, MAVOOR ROAD, 
KOZHIKODE, REPRESENTED BY ITS MANAGING PARTNER, MR. 
JUSTIN THOMAS KUMAR.

9 DNA DIAGNOSTICS AND RESEARCH CENTRE, 
COCHIN THEROTH ENCLAVE, AYISHA ROAD, PONNURUNNY, 
VYTTILA, ERNAKULAM, REPRESENTED BY ITS MANAGING 
DIRECTOR, MR. ANAND P.S.

10 HI-TECH DIAGNOSTIC CENTRE,
NEAR PUBLIC STADIUM, PALARIVATTOM, COCHIN, 
REPRESENTED BY ITS MANAGING PARTNER, MR. SURESH 
VARGHESE.
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11 EI LAB METROPOLIS,
NORTH SQUARE, PARAMARA ROAD, COCHIN, REPRESENTED BY 
ITS LAB HEAD, DR. RAMESH KUMAR.

12 NEUBERG DIAGNOSTICS (P) LIMITED,
THOMBRA ARCADE, BEHIND KALOOR METRO STATION, 
ELAMAKKARA ROAD, KALOOR, COCHIN, REPRESENTED BY ITS 
GENERAL MANAGER, MR. S. LEKSHMINATHAN.

13 HYGEAMED LABORATORIES,
DOOR NO.29/4883/3, ADITHYA ARCADE, KUNNATHUMANA 
LANE, SHORANUR ROAD, THRISSUR, REPRESENTED BY ITS 
MANAGING PARTNER, MR. PRAVEEN N.M.
BY ADVS.
PAUL JACOB (P)
SHERU JOSEPH
ADHIL HARIS

RESPONDENTS:
1 STATE OF KERALA

REPRESENTED BY ITS PRINCIPAL SECRETARY, HEALTH AND 
WELFARE DEPARTMENT, ROOM NO. 603, 6TH FLOOR, ANNEXE II,
SECRETARIAT, THIRUVANANTHAPURAM-695001.

2 UNION OF INDIA
REPRESENTED BY ITS SECRETARY, HEALTH AND FAMILY 
WELFARE, NIRMAN BHAVAN, NEW DELHI-110011.

3 INDIAN COUNCIL FOR MEDICAL RESEARCH
V. RAMALINGASWAMI BHAWAN, P.O. BOX NO.4911, ANSARI 
NAGAR, NEW DELHI-110029, REPRESENTED BY ITS SECRETARY 
AND DIRECTOR GENERAL.

4 KERALA MEDICAL SERVICES CORPORATION LTD.
THYCAUD P.O., THIRUVANANTHAPURAM-695014, REPRESENTED BY
ITS MANAGING DIRECTOR.

5 SANDOOR MEDICAIDS PVT. LIMITED,
8-2-326/5, ROAD NO.3, BANJARA HILLS, HYDERABAD-500034, 
REPRESENTED BY ITS MANAGING DIRECTOR.

6 NATIONAL ACCREDITATION BOARD FOR TESTING AND 
CALIBRATION LABORATORIES,
NABL HOUSE, PLOT NO.45, SECTOR 44, GURUGRAM, HARYANA-
122003, REPRESENTED BY ITS CEO.
R1 BY SRIK.GOPALAKRISHNA KURUP,ADVOCATE GENERAL 
SR.GOVERNMENT PLEADER SRI V.MANU
R2 & R3 BY SHRI.P.VIJAYAKUMAR, ASG OF INDIA            
R4 BY SRI M.AJAY

THIS  WRIT  PETITION  (CIVIL)  HAVING  COME  UP  FOR  ADMISSION  ON
06.08.2021,  ALONG  WITH  WP(C).11632/2021,  THE  COURT  ON
04.10.2021, DELIVERED THE FOLLOWING: 
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                                                                                                 “CR”

T.R.RAVI,J.

-----------------------------

W.P.(C)Nos.10997 & 11632 of 2021

-------------------------------

Dated this the 4th day of October, 2021

JUDGMENT

Petitioners  in  these writ  petitions  are  Diagnostic  Laboratories

and Research Centres in Kerala, who were conducting various kinds

of Covid-19 tests, including RT-PCR tests. Since the prayers in the

writ  petitions  are  similar,  they  are  being  heard  and  disposed  of

together.  The exhibits  are referred to as they are marked in W.P.

(c)No. 10997/2021. The writ petition has been filed seeking to quash

Ext.P7 order dated 08.02.2021 and Ext.P10 order dated 30.04.2021,

whereby the State has re-fixed the rates of RT-PCR tests chargeable

by  the  private  Laboratories  in  Kerala  and  Ext.P11  order  dated

01.05.2021  issued  by  the  1st respondent  purporting  to  be  under

Section 20 read with Sections 24 & 65 of the Disaster Management

Act, 2005 to ensure strict adherence to the prescribed rates for RT-

PCR tests as revised from time to time by the State.  There is also a

prayer  for  the  issuance  of  a  writ  of  mandamus  directing  the  1st

respondent to issue necessary guidelines/directions/orders to defray
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the  expenses  and  reimburse  to  the  private  laboratories,  the  loss

suffered  by  them,  below  the  rate  fixed  in  Ext.P7  order  dated

08.02.2021 and to have the same paid at the end of each month on

furnishing  accounts  to  the  appropriate  authority.   The  petitioners

have also sought for a declaration that the 1st respondent has no

authority or jurisdiction to fix the rates for RT-PCR tests with respect

to private laboratories, unless and until they are ready to  subsidise

the difference between the rates fixed by the State Government and

the one prescribed by the 4th respondent Indian Council for Medical

Research for Covid-19 tests.  Even though the petitioners had sought

for an interim stay of the operation of the implementation of Exts.P10

and P11 orders, the same was declined by a learned Single Judge in

the  order  dated  07.05.2021.  The  petitioners  had  challenged  the

interim order in W.A.No.746 of 2021. By judgment dated 21.06.2021,

the Division Bench dismissed the appeal leaving open the legal and

factual contentions raised by the petitioners and the respondents.

PETITIONERS' BRIEF

2. On 11.03.2020, the Government of India in the Ministry of

Home Affairs, Disaster Management Division issued Ext.P20 whereby,

in  exercise  of  powers  conferred under  Section 69 of  the Disaster

Management  Act,  2005,  the  Union  Home  Secretary  who  was  the

Chairman of the National Executive Committee delegated his powers
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under  Clauses  (i)  &  (l)  of  sub-section  (2)  of  Section  10  of  the

Disaster Management Act, 2005 to the Secretary, Ministry of Health

and  Family  Welfare,  Government  of  India,  to  enhance  the

preparedness and containment of Novel Corona Virus (Covid-19)  and

other  ancillary  matters  connected  thereto.  This  was  followed  by

Ext.P21 order dated 21.03.2020, whereby guidelines were laid down

by  the  ICMR  for  Covid-19  tests  in  private  laboratories  in  India.

Ext.P21 says  that  the  National  Task  Force  recommended that  the

maximum cost  for  testing  a  sample  should  not  exceed  ₹4,500/-,

which may include ₹1,500/- as a screening test for suspect cases and

an additional ₹3,000/- for a confirmation test.  It also says that ICMR

encourages free or subsidised testing in this hour of National Public

Health Emergency.  A Public Interest Litigation was initiated before

the Hon’ble Supreme Court, invoking Article 32 of the Constitution of

India seeking a direction to ensure free of cost testing facility for

Covid-19 by  all  the  testing  labs,  whether  private  or  Government.

Soon thereafter, the entire nation went into a lockdown owing to the

spread  of  Covid-19.  On  08.04.2020,  the  Hon’ble  Supreme  Court

directed  that  the  tests  relating  to  Covid-19  whether  in  approved

Government  laboratories  or  approved  private  laboratories  shall  be

free  of  cost.   It  was  also  directed  that  Covid-19  tests  should  be

carried out in NABL accredited laboratories or the agencies approved



W.P.(C)Nos.10997 & 11632 of 2021  8

by  WHO/ICMR. The  above  order  was  modified  by  the  Hon'ble

Supreme Court in Ext.P4 order dated 13.04.2020. Ext.P4 has been

reported as  Shashank Deo Sudhi v.  Union of  India & Ors. in

[(2020) 5 SCC 134].  The order dated 08.4.2020 of  the Hon'ble

Supreme Court has been reported on page 132 of the very same

volume of SCC.  The Hon'ble Supreme Court ordered that its earlier

order dated 08.04.2020 was intended to make testing in private labs

free for economically weaker sections of the society who were unable

to afford the payment of testing fee as fixed by ICMR and that it was

never intended to make testing free for those who can afford the

payment.  The Court clarified that private laboratories can continue

to  charge  for  testing  of  Covid-19  from  persons  who  can  make

payment of the testing fee as fixed by ICMR.  It was also held that

free testing for Covid-19 shall be available to persons eligible under

the Ayushman Bharath Pradhan Manthri Jan Arogya Yojana which has

been  implemented  by  the  Government  of  India  and  any  other

category of economically weaker sections of the society as notified by

the  Government  for  free  testing  of  Covid-19  thereinafter.   The

Government of India was directed to issue necessary guidelines for

reimbursement of the cost of free testing of Covid-19 undertaken by

private  labs  and  necessary  mechanism  to  defray  expenses  and

reimbursement to the private labs.  On 16.04.2020, the Government
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of Kerala issued Ext.P25 order regarding testing of Covid-19 in the

private  sector  in  Kerala.   The  order  contains  several  guidelines

regarding how the tests are to be carried out and the reports of the

results are to be generated.  

3. On 25.05.2020, the Secretary to the Government of India

in the Department of Health and Family Welfare in his capacity as

Director General  of  ICMR,  wrote  to  the  Chief  Secretaries  of  all

States/Union Territories, stating that the upper ceiling of the rates

suggested at ₹4,500/- on 17.03.2020 may not be applicable given

the evolving  prices of  the testing commodities and that the State

Governments/U.T. Administrations are advised to negotiate with the

private labs and fix the mutually agreeable prices for samples being

sent by the Government and also for private individuals desirous of

testing  by  these  labs.   It  was  thereafter  that  the  Government  of

Kerala came out with Ext.P1 order dated 02.07.2020. After referring

to the directions issued by the Director General, ICMR, Ext.P23 letter

from the ICMR and based on the discussions and further detailed

analysis, it was ordered that the RT-PCR (Open System) Test are to

be priced at ₹2,750/-, X Pert NAT Test to be priced at ₹3,000/-, True

NAT Test Step I to be priced at ₹1,500/- and True NAT Test Step II

(only for those tested positive in step I) to be priced at ₹1,500/-.

Ext.P1  order  says  that  the  Department  had  held  a  meeting  on
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19.06.2020 with all private laboratories in Kerala performing Covid-

19 tests before the issuance of the order.

4. By  Ext.P2  order  dated  21.10.2020,  Ext.P1  order  was

modified by the Government. The rate for RT-PCR test was fixed at

₹2,100/-, for True Nat test at ₹2,100/-, for Antigen test at ₹625/-

and for GeneXpert at ₹2,500/-.  It was stated in the order that the

cost is inclusive of all the personal protective equipment, swabbing

charges, and any other charges related to the tests.  The petitioners

were functioning based on the rates fixed in Ext.P2.  While so, on

01.01.2021, the Government issued Ext.P5 order, whereby the rates

were again revised and brought down to ₹1,500/-.   Some of  the

private labs filed WP(C) No.255/2021 before this Court and by Ext.P6

judgment dated 14.01.2021, a learned Single Judge disposed of the

writ petition with a direction to the 1st respondent to consider the

grievance of the petitioners against Ext.P5 order and to decide after

affording  them  an  opportunity  of  hearing.   While  issuing  the

directions, this Court had taken note of the fact that the views of the

private laboratories were not ascertained before  fixing/reducing the

rate of charges from ₹2,100/- to ₹1,500/-, even  though the rates

were fixed after holding a meeting with the private laboratories on

19.06.2020.  After Ext.P6, on 08.02.2021, the Government issued

Ext.P7 order.  It can be seen from the order that the representatives
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of the private laboratories were heard.  It is stated in the order that

the rates were fixed after a thorough market analysis was carried out

by the 4th respondent,  which showed that  there  is  a  reduction of

prices of the cost elements involved.   The Government re-fixed the

maximum rate chargeable for RT-PCR test as ₹1,700/- per test.  It

was stated that the rates are for patients availing the testing services

from the Government approved laboratories and the rates of other

tests shall continue at the same levels as fixed by the Government

Order  dated  01.01.2021.   However,  two  months  thereafter,  the

Government issued Ext.P10 order on 30.04.2021.  It is stated in the

order that KMSCL had arrived at a rate of ₹448.20 per test and since

the latest market rate for VTM, RNA extraction kits,  PCR test kits,

and consumables were identified based on the market analysis and

taking  into  account  the  rates  for  similar  tests  in  the  States  of

Haryana,  Telengana  and  Utharakhand,  which  was  ₹500/-  and  in

Odisha which was ₹400, the Government is revising the rates to be

applied for conducting RT-PCR test to ₹500/- with immediate effect.

5. On 01.05.2021, the Government also issued Ext.P11 order

purporting to be under the provisions of the Disaster Management

Act,  whereby  it  was  ordered  that  the  private  laboratories  shall

perform RT-PCR tests for detection of Covid-19 at the revised rate of

₹500/- per test without turning away any person seeking to undergo
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the test and that if it is detected that excess charge is being levied or

if any private laboratory denies the testing at the rate fixed by the

Government  of  Kerala,  they  shall  be  deemed  to  have  committed

offenses under the provisions of the Disaster Management Act, 2005,

the Kerala  Epidemic  Diseases  Ordinance,  2020 and other  relevant

provisions of law and action will be initiated against such laboratories

accordingly. The petitioners are aggrieved by Exts.P10 and P11.

STATE'S DEFENCE

6. A statement has been filed on 07.05.2021 on behalf of the

1st respondent, as directed by this Court on 04.05.2021. It is stated

that there are complaints that the RT-PCR test rates in the State is

the highest in the country. Annexure I news report is produced to

show that the rates in the States of Punjab are Rs.415/- and the

rates  in  Maharashtra,  Haryana,  and  Uttarakhand  is  Rs.500/-.

Annexure-II news report is produced to show that the rates in Orissa

are  Rs.400/-.  It  is  further  stated  that  all  laboratories  except  10

laboratories have accepted the rates fixed by the Government. It is

stated that the cost of the PCR kits and other materials required for

conducting  the  test  has  gone  down  considerably.  Annexure  III

communication dated 01.07.2020 from the Secretary to Department

of Health Research & Director General ICMR has been produced to

show that there was a direction to finalise the rate for RT-PCR test by
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private  laboratories.   According  to  the  statement,  Annexure  III

required the States to finalise the rates of RT-PCR tests by private

labs and it is pursuant thereto that Ext.P10 order has been issued.

The statement also contains details of the rates for different tests

prevailing during different periods and the costs of various types of

kits that are to be used for conducting the tests. It is stated that the

cost for conducting the test based on the costs of the inputs, for the

period from December 2020 to January 2021, was between Rs.275/-

to Rs.350/-, and hence the price fixed at Rs.500/- is reasonable. It is

also stated that the rates arrived at by the 4th respondent for doing

RT-PCR tests through static and mobile RT-PCR labs is Rs.448.20/-

per test.

7. The  statement  also  says  that  there  are  10  static  labs

(private) across the State in the 3 Airports where the test is being

conducted at the rate of Rs.448.20/- per test. The latest market rates

that the 4th respondent had arrived at through competitive tender

process excluding the HR and other overhead costs were Rs.135/- to

Rs.240/- per test.

8. The 1st respondent has thereafter on 08.07.2021 filed a

counter-affidavit,  reiterating the contentions in the statement filed

earlier. In addition to the contents of the statement, it is contended

in the counter affidavit that the State is empowered to issue Ext.P10



W.P.(C)Nos.10997 & 11632 of 2021  14

by  exercising  the  powers  under  the  relevant  provisions  of  the

Disaster Management Act 2005, Section 2 of the Epidemic Diseases

Act,  1897, Section 86 of  the Travancore-Cochin Public  Health Act,

1955, Section 81 of the Madras Public Health Act, 1939, Section 4 of

the  Kerala  Epidemic  Diseases  Ordinance,  2020  and  the  executive

powers  vested  in  the  Government  under  Article  162  of  the

Constitution of India, with relation to Entry 6 of List II of 7 th Schedule

of the Constitution of India dealing with public health and sanitation,

hospitals and dispensaries. It is also submitted that the fundamental

rights guaranteed under Articles 19 and 21 are subject to reasonable

restrictions and there is no fundamental right to indulge in unchecked

profiteering,  particularly  during  pandemic  times  and  that  the

individual fundamental rights should bow down to compelling public

interests, in such health emergencies.  

9. Heard  Sri.P.Raveendran,  learned  Senior  Advocate

instructed  by  Sri.Paul  Jacob  on  behalf  of  the  petitioners,  learned

Advocate General on behalf of the State, Sri.M.Ajay, learned counsel

on behalf of the 4th respondent KMSCL and Sri P.Vijayakumar, learned

Assistant Solicitor General of India.

AN ATTEMPTED ADR THAT FAILED

10. During  the  hearing,  this  Court  felt  that  if  the  4th

respondent  can  be  persuaded  to  supply  the  materials  which  are
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required by the petitioners as a temporary measure at the low rates

at which they can procure, an economically viable solution can be

arrived  at.   On  that  basis,  an  order  was  issued  on  08.07.2021

directing respondents 1 and 4 to consider the proposition and submit

before the Court about the possibility of the 4th respondent supplying

the materials.  Petitioners were also directed to supply the list of the

materials that they would require for conducting the RT-PCR test to

the  4th respondent  and  the  approximate  volumes  that  would  be

required  so  that  the  4th respondent  will  be  able  to  arrive  at  a

competitive price.   Thereafter,  on 23.07.2021, this Court recorded

the submission of the learned Advocate General that the Government

has in principle agreed to the proposition that the 4th respondent can

supply  the  materials  as  a  temporary  measure  in  the  light  of  the

situation created by the pandemic.  The petitioners were permitted to

place  their  orders  before  the  4th respondent  for  the  supply  of

materials  at  the  reduced  costs  and  the  4th respondent  was  also

directed to arrange for supply based on such orders.  On 30.07.2021,

when  the  cases  were  again  taken  up,  it  was  submitted  by  the

petitioners  that  they  had  given  their  requirements  to  the  2nd

respondent.   The  learned  counsel  for  the  4th respondent  and  the

learned Advocate General submitted that they are yet to receive the

requirements of the petitioners and hence they are not in a position
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to give a specific reply.  The learned Senior Counsel appearing for the

petitioners submitted that the route map which has been suggested

by the Government would show that the process will take more than

30 days and there was no clarity regarding the price.  This Court

hence  directed  the  petitioners  to  place  their  requirements

immediately  before  the  4th respondent  vide  e-mail  and  also  to

forward  a  copy  of  the  same  to  the  Standing  Counsel  for  the  4th

respondent.  It was also directed that the copy of the same should be

submitted to the 1st respondent as well.  The case was directed to be

posted on 03.08.2021 for further orders.  

11. On  04.08.2021,  a  statement  has  been  filed  by  the

Standing counsel for the 4th respondent as directed by this Court on

03.08.2021, wherein it is stated that on an analysis of requirements

received from 22 Laboratories, it was found that some of them were

brand-specific and some were run of the mill items and only 45 items

out of the 115 different items demanded by different laboratories can

be readily arranged to be supplied through rate contracts entered

into  by  the  KMSCL.   It  can  be  seen  from  the  note  attached  to

Annexure  I  statement  that  brand-specific  PCR  kits  cannot  be

procured  since  they  will  not  yield  the  desired  cost  advantage

envisaged out of the bulk procurement through the 4th respondent

KMSCL.  It is also stated that the consumables of automated RNA
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extraction  kits  from  nine  different  manufacturers  have  been

requested and bulk procurement advantage will  not be obtained if

consumables are procured for different brands.  It is also stated that

most of the consumables for automated RNA extracting machines are

proprietary and the 4th respondent will  not be able to procure the

consumables for such equipment.  

12. Reading  through  the  statement  and  notes  and  after

hearing the counsel for the parties, it is evident that the suggestion

made by this Court based on a prima facie impression that a viable

solution  could  be  arrived  at  by  directing  procurement  by  the  4 th

respondent for supply to the petitioners, will not be feasible.

ARGUMENTS ON BEHALF OF THE PETITIONERS

13. The learned Senior Counsel appearing for the petitioners

submits that going by Ext.P3 judgment, initially the direction was to

conduct the test free of cost.  In Ext.P4, the directions were modified

and  in  direction  No.3  in  Ext.P4,  the  Hon'ble  Supreme  Court

specifically said that private laboratories can continue to charge the

test fee fixed by ICMR, for testing of Covid-19, from persons who can

make the payment.  According to the Senior Counsel, it is for the

ICMR  to  fix  the  rates  and  ICMR  had  initially  fixed  the  rate  at

₹4,500/-. Later in Ext.P23, the ICMR directed the State Governments

to arrive at the price after discussing with the private laboratories.  It
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is on that basis Ext.P1 was issued.  It is submitted that even though

by Ext.P2 order the amount of  ₹2,750/- in Ext.P1 was revised to

₹2,100/-,  the  petitioners  had  accepted  the  rate  since  it  was  felt

reasonable.  However, when Ext.P5 was issued, reducing the rate to

₹1,500/-  without  any discussion with  the private  laboratories,  the

petitioners  had  approached  this  Court  which  resulted  in  Ext.P6

judgment  whereby  the  Government  was  directed  to  take  a  fresh

decision after hearing. It is submitted that the Government accepted

the decision of this Court and issued Ext.P7, which it is submitted, is

issued after discussion with the private laboratories.  It is submitted

that  Ext.P8  cost  analysis  carried  out  with  the  help  of  a  Cost

Accountant shows that an amount of ₹1,516/- would be the cost of

conducting  one  test.  It  is  submitted  that  even  though  the

Government was fully aware of the direction of the Hon'ble Supreme

Court that the private laboratories can continue charging at the rate

fixed by the ICMR and the direction issued by the ICMR to the State

Government to arrive at the price after discussing with the private

laboratories  and  the  further  fact  that  in  Ext.P6,  this  Court  had

interfered when a unilateral decision was taken to reduce the price

and directed to fix the price after hearing the private laboratories

also,  they  have  proceeded  to  re-fix  the  price  as  per  Ext.P10

unilaterally  without  any  discussion  with  the  stakeholders.   The
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learned  Senior  Counsel  pointed  out  that  the  4th respondent  is  a

Government agency and the price arrived at by them cannot be the

basis, since they are making bulk purchases and necessarily they will

be able to procure the materials at a very low price as against the

price for which the private laboratories will  be able to procure the

materials for conducting the tests.  

14. Regarding the contentions of the State Government, the

learned counsel referred to paragraph 9 of the statement filed by the

Government which seeks to justify the rates which have been fixed

by the Government and submits that the direction of the ICMR to

discuss  with  the  private  laboratories  has  conveniently  not  been

mentioned.  Paragraph 15 of the statement is also referred to, where

the Government seeks to justify the reducing of the rates of the test,

relying on the powers available under the Disaster Management Act,

Epidemic Diseases Act, 1897, Kerala Epidemic Diseases Ordinance,

2020, and the executive power vested with the Government under

Article 162 of the Constitution of India.

15. As  the  answer  to  the  above  contentions,  the  learned

Senior Counsel submitted that Entry 34 in List  III is the source of

the  power  of  the  State  to  bring  in  legislation  for  "price  control".

Counsel referred to the Essential Commodities Act, 1955 (hereinafter

referred to as EC Act), which is an enactment by the Parliament in
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the exercise of the power to bring out legislation for price control.

Section  2A  says  that  for  the  purpose  of  the  EC  Act,  "essential

commodity" means a commodity specified in the Schedule. Section 3

of the EC Act deals with price fixation for essential commodities. Item

1 in the Schedule of the Act is "Drugs" and the Explanation added

below it says that "drugs" has the meaning assigned to it in clause(b)

of Section 3 of  the Drugs and Cosmetics Act, 1940. Section 3(b) of

the Drugs and Cosmetics Act,  1940 defines  'drugs'  to  include “all

substances intended to be used for or in the diagnosis” thus including

diagnostic  tools also.  It  is  hence contended that price fixation of

diagnostic tools is already covered under the Central enactment and

the  State  Government  cannot  through  an  executive  order  fix  the

price and that too, in a case where specific directions were issued by

the Hon'ble Supreme Court as well as the competent authority under

the Central  Government  to  fix  the price  after  discussing with  the

private laboratories. It is further stated that Section 5 of the EC Act

provides for delegation of the powers of the Union of India to the

State Government.  In exercise of the power so delegated, the State

Government  has  enacted  the Essential  Articles  Control  Act,  1996.

The definition of "Essential article" under Section 2(a) of the above

said Act specifically excludes essential commodities as defined in the

EC Act. That is to say "Essential article" as defined in the above Act
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does not include the Diagnostic tools; is the contention.  

16. The learned Senior Counsel submitted that Exts.R1(a) to

R1(e) produced along with the counter affidavit filed on behalf of the

State cannot in any way be compared with Ext.P10.  Ext.R1(a) is an

order dated 20.04.2021 issued by the Director,  Health and Family

Welfare, Punjab, whereby it is directed that the private laboratories

should not charge more than ₹450 for RT-PCR testing for Covid-19

inclusive of GST and taxes, documentation and reporting.  It is seen

from the order that the same has been issued invoking the power

available  under  the  Epidemic  Diseases  Act,  1897  and  Covid-19

Regulations, 2020.  In Ext.R1(b), which is an order issued by the

Government  of  Haryana  in  the  Department  of  Health  and  Family

Welfare,  the  rate  fixed  for  RT-PCR  testing  for  Covid-19  cases  is

₹450/-.  However, the order would show that the order was issued

after arriving at a consensus with the  leading private laboratories.

Ext.R1(c), is a news report stating that the rates in Maharashtra have

been revised and that the cost is to be between ₹500/- and ₹800/-.

Ext.R1(d) relates to the rate at Odisha, and it says that the rate at

which the test is to be conducted by the private laboratories has been

fixed at ₹400/-.  The order says that the test is to be conducted

under  the  supervision  of  the  Regional  Medical  Research  Centre,

Bhuvaneswar.  The counsel further pointed out that the Government
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has  on  27.05.2021  issued  Ext.P24,  while  the  writ  petition  was

pending, whereby the costs of 15 medical items were fixed under the

provisions of Kerala Essential Articles Control Act, 1986.  The items

included in Ext.P24 are PPE kits, N95 masks, triple-layer masks, face

shields, surgical gowns, examination gloves, sterile gloves, sanitizers,

NRB masks, oxygen masks, flow meter with humidifier and fingertip

pulse oximeters.  It can be seen from Ext.P24 that even though the

rates were fixed initially on 14.05.2021, the same was revised for the

reason that the private hospitals and  retailers who are doing small

scale procurement may not be able to get the price advantage which

the KMSCL would get,  while  procuring in large volumes based on

competitive bidding.  It can be seen that the rate of PPE kits initially

fixed at the rate of ₹273/- was increased to ₹328/-.  The learned

counsel  hence  points  out  that  Ext.P24  will  clearly  show  that  the

reliance placed on the rates of the 4th respondent to arrive at ₹500/-

for RT-PCR test was erroneous.  The learned counsel hence submitted

that  Exts.P10  and  P11  orders  are  liable  to  be  set  aside  and  the

Government needs to issue fresh orders after hearing the petitioners

also.  

ARGUMENTS OF THE LEARNED ADVOCATE GENERAL

17. The learned Advocate  General  contended that  it  is  well

within the powers of the State to issue orders like Exts.P10 and P11.
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Relying on the decisions of the Hon'ble Supreme Court in  Union of

India & Anr. v. Cynamide India Ltd. & Anr. reported in [(1987)

2 SCC 720], Welcom Hotel & Ors. v. State of Andhra Pradesh &

Ors. reported  in  [(1983)  4  SCC  575],  and  Sai  Bhaskar  Iron

Limited  v.  A.P.Electricity  Regulatory  Commission  reported in

[(2016) 9 SCC 134], it is contended that price fixation/revision of

the rates for RT-PCR test is a legislative function which excludes the

application of the principles of natural justice and this Court may not

exercise the jurisdiction under Article 226 in cases of this nature.  It

is further contended that Article 162 provides ample powers to the

State in such matters. Section 72 of the Disaster Management Act,

2005, is relied upon to submit that the provisions of the said Act shall

have an overriding effect over the provisions of any other law for the

time being in force. It is also contended that power is available under

the provisions of Epidemic Diseases Act, 1897, and the Public Health

Ordinance, 2021, for the State to fix the rates for RT-PCR test.

18. Sri.M.Ajay,  learned  counsel  appearing  for  the  4th

respondent submitted that in the absence of legislation, the State

can always exercise the executive power and hence Exts.P10 and P11

are well within the executive powers of the State.

ISSUES ARISING FOR CONSIDERATIONS

19. The  issues  that  need  to  be  decided  in  the  above  writ
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petitions are identified as follows:

(a)  Is  Ext.P10  issued  by  the  Government  a

legislative process or an executive order?

(b)  Is price fixation a legislative process and to

what extent can the Court interfere?

(c)  Should the State comply with the principles of

natural justice while fixing the maximum rates at which

the RT-PCR should be done in private laboratories?

(d) Can Ext.P10 be treated as an order issued by

the State in exercise of the powers vested in it under the

provisions  of  the  Disaster  Management  Act  2005,

Section 2 of the Epidemic Diseases  Act,1897,  Section

86  of  the  Travancore-Cochin  Public  Health  Act,  1955,

Section 81 of the Madras Public Health Act,1939, Section

4 of the Kerala Epidemic Diseases Ordinance, 2020 and

the executive powers vested in the Government under

Article 162 of the Constitution of India, with relation to

Entry 6 of List II of 7th Schedule of the Constitution of

India?

CONSIDERATION OF THE RIVAL CONTENTIONS

20. Article  246  of  the  Constitution  of  India  empowers  the

Parliament and the State legislatures to make laws concerning the
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matters enumerated in the 7th Schedule. List 1 of the 7th Schedule

enumerates the matters on which the Parliament can make laws. List

2 of the 7th Schedule enumerates the matters on which the State

legislatures  can make laws.  List  3  of  the 7th Schedule,  called  the

Concurrent List, enumerates matters on which the Parliament, as well

as State legislatures, can make laws. The Parliament can make laws

on  matters  included  in  List  3,  notwithstanding  the  power  of  the

legislature to make laws concerning matters enumerated in List 2 of

the  7th Schedule,  while  the  State  legislature  can  make  laws

concerning the matters enumerated in List 3 of the 7th  Schedule,

only subject to the power of the Parliament to make laws concerning

the  matters  enumerated  in  List  1.  Entry  34  in  List  3  of  the  7th

Schedule is "price control". The Parliament enacted the EC Act, with

the object to provide in the interest of the general  public,  for the

control of the production, supply and distribution of, and trade and

commerce, in certain commodities. Section 2A of the EC Act says

that  for  the  purpose  of  the  EC  Act  "essential  commodity"  is  a

commodity specified in the Schedule to the EC Act. Section 2A(2)

empowers the Government to amend the Schedule by the issuance of

notification  and  publishing  it  in  the  Official  Gazette.  The  relevant

portions of Section 3 of the EC Act read thus:

“Section 3:-  Powers  to  control  production,  supply,  distribution,
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etc., of Essential Commodities

(1) If the Central Government is of the opinion that it is necessary

or expedient so to do for maintaining or increasing supplies of any

essential commodity or for securing their equitable distribution and

availability at fair prices, or for securing any essential commodity

for  the  Defence  of  India  or  the  efficient  conduct  of  military

operations, it may, by order, provide for regulating or prohibiting

the  production,  supply  and  distribution  thereof  and  trade  and

commerce therein.

(2) Without prejudice to the generality of the powers conferred by

sub-section (1) an order made thereunder may provide -

 (a) xxxx xxxxx  xxxxx

(b)  xxxx xxxxx  xxxxx

(c) for controlling the price at which essential commodity

may be bought or sold;

 xxxx xxxxx  xxxxx xxxxx  xxxxx”

21. Serial No. 1 of the schedule to the EC Act is "drugs" and

"drugs" has been assigned the meaning in clause (b) of Section 3 of

the Drugs and Cosmetics Act, 1940. Regarding control of prices of

drugs,  the  Government  has  issued  Drugs  (Prices  Control)  Orders

from time to time, in the exercise of the power vested in them under

Section 3(2)(c) of the EC Act.

22. The power to issue such orders controlling the prices came

up for consideration before the Hon'ble Supreme Court in Cynamide

(supra). In paragraph 4 of the judgment, the Apex Court observed

that “Price fixation is neither the function nor the forte of the court”.

It  was  held  that  the  Court  will  only  be  concerned  in  appropriate
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proceedings  to  enquire  into  the  question  whether  relevant

considerations have gone in and irrelevant considerations kept out of

the determination of the price. It was further held that the Court will

not  re-evaluate  the  considerations  even  if  the  prices  are

demonstrably injurious to some manufacturers or producers except

to  the  extent  of  hostile  discrimination. In  paragraph  5  of  the

judgment,  the  Apex  Court  held  that  legislative  action,  plenary  or

subordinate, is not subject to rules of natural justice. However, the

Court drew a distinction with regard to those subordinate legislations,

where  the  Parliament  may  itself  provide  for  a  notice  and  for  a

hearing,  in  which  case  the  substantial  non-observance  of  the

statutorily prescribed mode of observing natural justice may have the

effect of invalidating the subordinate legislation. In paragraph 7 of

the judgment, the Apex Court held that price fixation is more in the

nature of a legislative activity than any other. The Court observed

that  with  the  proliferation  of  delegated  legislation,  there  is  a

tendency for the line between legislation and administration to vanish

into an illusion and chose to express the distinction between the two

as  “one  between  the  general  and  the  particular”.  That  is,  “A

legislative act is the creation and promulgation of a general rule of

conduct without reference to particular cases; an administrative act

is the making and issue of a specific direction or the application of a
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general rule to a particular case in accordance with the requirements

of policy”.  The Court proceeded to hold that a price fixation measure

does  not  concern  itself  with  the  interests  of  an  individual

manufacturer  or  producer and is  generally  concerning a particular

commodity or class of commodities or transactions. It was further

observed that the right of the citizen to obtain essential articles at

fair  prices  and  the  duty  of  the  State  to  so  provide  them,  are

transformed  into  the  power  of  the  State  to  fix  prices  and  the

obligation of the producer to charge no more than the price fixed. In

paragraph 27 of the judgment the Hon'ble Supreme Court held that

nothing in the scheme of the Drugs (Prices Control) Order suggests

that price fixation under the Order is not a legislative activity, but a

quasi-judicial  activity  which  would  attract  the  observance  of  the

principles of natural justice. In paragraph 31 of the judgment, the

Apex Court  held  that  the  price  fixed by  the Government  may be

questioned on the ground that the considerations stipulated by the

order as relevant were not taken into account, or on any ground on

which  subordinate  legislation  may  be  questioned,  such  as,  being

contrary  to  constitutional  or  other  statutory  provisions  or  on  the

ground of  a  denial  of  the  right  guaranteed  by  Article  14,  if  it  is

arbitrary,  that  is,  if  either  the  guidelines  prescribed  for  the

determination are arbitrary or if, even though the guidelines are not
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arbitrary, the guidelines are worked in an arbitrary fashion.

23. In  Cynamide (supra),  the Hon'ble Supreme Court had

relied on one of its earlier decisions in Welcom Hotel (supra). The

challenge in Welcom Hotel (supra) was against a notification fixing

the  maximum price  for  seven  items  of  food  comprising  the  poor

man's menu in  Andhra Pradesh.  The seven items were idli,  vada,

upma,  sada  dosa,  puree,  coffee,  tea  and  rice  plate.  One  of  the

contentions  before  the  Court  was  that  the  price  fixed  as  the

maximum price  was  economically  unprofitable  and  the  same  was

arrived at without a scientific examination of the price of the inputs

and overhead charges. A similar contention has been taken in the

case on hand as well. For the above reason, it was contended that

the price fixation suffers  from the vice  of  arbitrariness.  The Apex

Court rejected the contention on the facts of the case, finding that

the petitioners have not shown that in their  overall  turnover they

have since the promulgation of the impugned orders suffered a loss.

Another reason stated for rejecting the contention was the one laid

down by a Constitution Bench of seven learned Judges of the Apex

Court  in  Prag  Ice  &  Oil  Mills  v.  Union  of  India  reported in

[(1978) 3 SCC 459], that the mechanics of price fixation has to be

left to the judgment of executive and unless it is patent that there is

hostile  discrimination  against  a  class  of  operators,  the  processual
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basis of price fixation has to be accepted in the generality of cases as

valid.

24. In  Sai Bhaskar (supra), the Apex Court considered the

scope of interference in judicial review in matters reserved for expert

bodies. The Court held that the scope is limited and the court cannot

substitute  its  opinion.  The  Hon'ble  Supreme  Court  relied  on  the

earlier  decision  of  the  Apex  Court  in  Bihar  SEB  v.  Pulak

Enterprises reported in [(2009) 5 SCC 641]  which in turn had

considered  the  issue  with  reference  to  several  earlier  decisions

including Prag (supra) and Cynamide (supra).

25. This Court does not have a second thought regarding the

law laid down in the above-referred judgments. However, the case on

hand stands  on a  different  footing. This  is  not  a  case where the

Government is relying on any legislation under Entry 34 of List III of

Schedule 7 regarding price control.  The State also does not have a

case that the price fixation has been done in exercise of the powers

available  under  the  Essential  Commodities  Act.  Instead,  the

contention is that the orders have been issued in exercise of power

available under Section 2 of the Epidemic Diseases Act, 1897, Section

86 of the Travancore-Cochin Public Health Act, 1955, Section 81 of

the  Madras  Public  Health  Act,  1939,  relevant  provisions  of  the

Disaster Management Act, 2005, Section 4 of the Kerala Epidemic
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Diseases Ordinance, 2020 and the executive powers vested with the

Government under Article 162 of the Constitution of India.  Section 2

of  the  Epidemic  Diseases  Act,  1897  empowers  the  State  to  take

special  measures  and  prescribes  regulations  as  to  dangerous

epidemic diseases.  Section 2(1) provides that when State is satisfied

that the State or any part thereof is threatened with an outbreak of

any dangerous epidemic disease and the State thinks fit  that  the

ordinary provisions of  the law for the time being in force are not

sufficient for the purpose, it may either by itself or through a person

empowered  to  act,  takes  such  measures  and  by  putting  notice,

prescribe such temporary regulations to be observed by the public or

by any person or class of persons, to prevent the outbreak of such

disease or the spread thereof, and may determine in what manner

and by whom such expenses incurred shall be defrayed.  A reading of

the Section shows that it does not deal with any price fixation or

price control,  but  deals  with actions to  be taken for  stopping the

spread  of  any dangerous  epidemic  disease.   It  may be  said  that

testing  of  persons  to  ascertain  whether  they  are  affected  by  the

epidemic  is  also  an  ancillary  step  for  stopping  the  spread  of  the

disease.  However, that would take in only imposing conditions as to

compulsorily  testing  etc.,  but  not  price  fixation  of  such  tests

conducted  by  private  individuals  or  private  laboratories.  It  is
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particularly  so  since  the  price  control  comes  under  a  definite

legislative entry and legislation is available in the form of the EC Act

under which Drugs (Price Control) Orders are being issued from time

to time for controlling the prices of drugs.  Section 81 of the Madras

Public Health Act empowers the Government to make rules for the

treatment  of  persons  affected  by  an  epidemic,  endemic,  or  other

infectious diseases and for preventing the spread of such disease,

and, the rules may declare by what authority or authorities the rules

shall be enforced and executed.  The above rule also does not deal

with the issue of price fixation.  The rule takes care of ensuring and

enforcing  vaccination  and  such  subjects.   Section  86  of  the

Travancore-Cochin Public Health Act is similarly worded as Section 81

of the Madras Public Health Act except for the further fact that the

Kerala  Act  empowers  the  making  of  rules  regarding  leprosy  as

defined in Section 79 of the Act. Section 4(1) of the Kerala Epidemic

Diseases  Ordinance  is  similarly  worded  as  Section  2(1)  of  the

Epidemic Diseases Act, 1897, but specifically states that the person

empowered for exercising powers under the Section is the District

Collector.  Section 4(2) of the Ordinance says that the Government

may take measures or specify regulations to prohibit any usage or

act which the Government considers sufficient to spread or transmit

epidemic diseases from person to person in any gathering, etc., to
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inspect persons arriving in the State by air,  rail,  road, sea or any

other  means  or  in  quarantine  or  in  isolation,  etc.,  to  seal  State

Borders for such periods as may be deemed necessary, to impose

restrictions  on  the  operation  of  public  and  private  transport  and

similar matters.  The Section does not speak anything about price

control/price  fixation  of  RT-PCR  tests.   The  Government  has

thereafter amended the Epidemic Diseases Act, 1897 by the Epidemic

Diseases (Amendment) Act, 2020, providing for additional provisions

to control any acts of violence or similar actions against healthcare

service  personnel  and  property  in  clinical  establishments,  mobile

medical units, etc.  

26. The Disaster Management Act, 2005 (DM Act, for short)

was enacted to provide for effective management of disasters and

matters  connected  therewith.   The  said  Act  deals  with  the

establishment  of  disaster  management  authorities  under  the

National, State, and District levels and regarding measures by the

Government for disaster management. The statement filed on behalf

of the State did not refer to the exact provision under the Act which

gives power to the State to fix the rates for RT-PCR tests. Sections

20, 24, and 65 of the Act are relied upon to support the arguments

on behalf of the State. Section 20 of the DM Act provides for the

constitution of a State Executive Committee for combating a disaster
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or a threatened disaster and does not deal with price fixation/control.

Section 24 of the DM Act spells out the powers and functions of the

State  Executive  Committee.  None  of  the  functions  (a)  to  (l)

mentioned  in  the  Section  deals  with  price  control.  Section  24(d)

alone  which  says  "provide  shelter,  food,  drinking  water,  essential

provisions, healthcare, and services in accordance with the standards

laid down by the National Authority and State Authority", refers to

healthcare. However, a reading of the provision along with the other

functions  enumerated  shows  that  the  legislature  was  not

contemplating a disaster in the form of a pandemic like Covid-19,

when it enacted the DM Act. It can be seen that the Act covers all

disasters and does not specifically deal with a disease caused by an

epidemic  or  an  endemic  or  a  pandemic  like  Covid-19.   The

responsibilities of the State is contained in Section 38 of the Disaster

Management  Act,  which  does  not  speak  of  price  control.  The

responsibilities of Departments of the State Government are stated in

Section 39 which deals with providing healthcare and services in an

affected area.  Apart from that, there are no other provisions in the

Act that deals with either fixing of rates at which a private laboratory

should  perform  RT-PCR  test  or  for  taking  action  against  such

laboratories who refused to perform the tests at the price so fixed by

the State.  
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27. The only other power which is available to the Government

is the executive power vested under Article 162 of the Constitution of

India. Article 162 reads thus;

“162.  Extent  of  executive  power  of  State.- Subject  to  the

provisions of this Constitution, the executive power of a State shall

extend to the matters with respect to which the  Legislature of the

State has power to make laws:

Provided that in any matter with respect to which the Legislature of a

State and Parliament have power to make laws, the executive power

of the State shall be subject to, and limited by, the executive power

expressly  conferred  by  the  Constitution  or  by  any  law  made  by

Parliament upon the Union or authorities thereof.”

It can be seen that the  the executive power of the State shall be

subject to, and limited by, the executive power expressly conferred

by the Constitution or by any law made by the Parliament upon the

Union or authorities thereof.

 28. In  the  case  on  hand,  the  contention  advanced  by  the

Senior Counsel for the petitioners that the word 'drugs' as defined in

the Drugs and Cosmetics Act, 1940, includes substances intended to

be used for or in the diagnosis, which will take in diagnostic tools is

well-founded. This question had come up for consideration before the

Hon'ble Supreme Court in Chimanlal Jagjivan Das Sheth v. State

of Maharashtra, reported in  [AIR 1963 SC 665]. In paragraph 3

of the judgment, the Apex Court held that the definition of “drugs” is

comprehensive  enough  to  take  in  not  only  medicines  but  also
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substances intended to be used for or in the treatment of diseases of

human beings or  animals.  It  was held that  the artificial  definition

introduces a distinction between medicines and substances which are

not  medicines  strictly  so-called.  It  was  further  held  that  the

appropriate meaning of the expression "substances" in the Section is

"things"' and it cannot be disputed that absorbent cotton wool, roller

bandages,  and gauze are "substances"  within  the meaning of  the

said expression.  Since "drugs” is an essential commodity under the

EC Act, it was possible to make a law to control the price of the RT-

PCR test by the issuance of a Drug (Price Control) Order or such

other  piece  of  legislation  under  Section  3(2)(c)  of  the  EC  Act.

However, there is no such legislation in place.  The State on the other

hand  relies  on  Entry  6  in  List  II  of  Seventh  Schedule  of  the

Constitution of India, apparently to say that the power to legislate is

available  with  the  State.   Entry  6  reads  as  “Public  health  and

sanitation; hospitals and dispensaries”.  If the widest interpretation is

to be given to Entry 6 to include the control of the price of laboratory

tests,  it  can  only  result  in  a  transgression  into  the  area  already

occupied by Section 3(2)(c) of the EC Act. I am of the opinion that

such an interpretation is not warranted. Since there is no case that

the  Central Government has issued any Drugs (Price Control) Orders

to cover the rates of RT-PCR tests, the field of legislation was very
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much open to the State and there would not have been any case of

repugnancy.

CONCLUSIONS:

29. Based on the detailed considerations above, I am of the

opinion that none of the statutory provisions relied on by the State

authorises them to issue an order controlling the rates at which the

private laboratories should carry out the RT-PCR test. I am of the

opinion that RT-PCR test also stands included within the meaning of

the word “drugs” going by the test laid down by the Hon'ble Supreme

Court in  Chimanlal (supra)  and hence an “essential commodity”.

Ext.P10 cannot also be treated as an order issued by the State in

exercise  of  the  powers  vested  in  it  under  the  provisions  of  the

Disaster Management Act 2005, Section 2 of the Epidemic Diseases

Act,  1897, Section 86 of  the Travancore-Cochin Public  Health Act,

1955, Section 81 of the Madras Public Health Act,1939, Section 4 of

the Kerala Epidemic Diseases Ordinance, 2020  and  the  executive

powers  vested  in  the  Government  under  Article  162  of  the

Constitution of India, with relation to Entry 6 of List II of 7 th Schedule

of the Constitution of India. Ext.P10 issued by the Government can

hence only be treated as an executive order and cannot be treated as

a part of a legislative process and it is open to judicial review on the

grounds available for judicial review against executive/administrative
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orders. The price fixation regarding the RT-PCR test was undertaken

by the State Government only after the ICMR had directed the State

Governments  to  arrive  at  the  rates  for  the  RT-PCR  tests  to  be

charged by the private laboratories after discussing with them, which

in turn was after the orders issued by the Hon'ble Supreme Court

permitting the private laboratories to charge at the rates fixed by the

ICMR. Whether the ICMR has been statutorily empowered to issue

orders  fixing  the  maximum  price  at  which  a  test  necessary  for

diagnosis  is  to  be  conducted  was  not  gone  into  by  the  Hon'ble

Supreme Court, apparently for the fact that the situation required

immediate action.  The ICMR in turn decided to relegate the price

fixation to the State level with a rider that price will be fixed after

discussions.  When the price was fixed without any discussion, this

Court intervened and directed the Government to fix the price after

discussing with the private laboratories.  It is thereafter that the price

of ₹1,700/- for RT-PCR test was arrived at.  The State also does not

have a case till the issuance of the order fixing the price of ₹1,700/-,

that they had all the powers to fix the price without any discussion

with private laboratories and without hearing them.  The contention

is taken in answer to the claim in this writ petition that the State

does not have the power to fix the price in the manner in which it

was done.   I am hence of the opinion that, when the price is fixed,
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as  a  result  of  the  directions  issued  by  the  ICMR  pursuant  to  a

judgment of the Hon'ble Supreme Court, necessarily, the State was

obliged to discuss the matter with private laboratories.  It is not as if

the  State  is  not  aware  of  this  requirement,  since  they  had  held

discussions on 19.06.2020 and 28.01.2021 as directed by the ICMR

and by this Court respectively. In the above circumstances, Ext.P10

order  issued  without  conducting  a  discussion  with  the  private

laboratories  and that  too  in  a  matter  in  which they are  seriously

affected (reduction of the price for RT-PCR test from ₹1,700 to ₹500)

cannot be legally sustained.  I am hence of the opinion that Ext.P10

is liable to be set aside and the State Government should take a

fresh  decision  regarding  the  rate  at  which  the  RT-PCR should  be

conducted after  discussing the issue with  the private laboratories.

The above requirement is all the more justified having regard to the

fact that the only material on which the State Government had relied

on  to  bring  down  the  rate  to  ₹500/-  was  a  report  from  the  4th

respondent regarding the cost of inputs required for conducting the

test.  Admittedly, the 4th respondent is making bulk purchases and

has the benefit of very low prices which will not be available to the

private laboratories.  The 4th respondent has also stated before the

Court that even if they were to procure the materials for supply to

the private laboratories as a temporary measure, they will  not be
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able to procure all the materials, that the private laboratories would

require.   It  can thus  be  seen  that  the  cost  at  which the  private

laboratories are carrying on the tests cannot be determined solely

based on the report from the 4th respondent regarding the rate at

which the test can be conducted.  The above defects can be set right

if the petitioners are afforded a chance to put forward their difficulties

and the same is also considered by the Government before fixing the

rates for the  RT-PCR test.  The reliance placed on the cost of RT-PCR

test  in  the other States,  is  also not  a  reasonable yardstick,  since

there is no material either before the Government or before the Court

to ascertain how the prices were arrived at in the said States.

 30. Having  said  so,  the  fact  remains  that  the  tests  are  at

present  being conducted following the price  fixed as  per  Ext.P10.

According  to  the  petitioners,  they  are  suffering  huge  losses  as  a

result and they cannot continue for a long and they will have to close

down their laboratories to avoid prosecution.  At the same time, it

would not be proper to set aside Ext.P10 and permit the petitioners

to continue to charge ₹1700/- which they were charging earlier with

immediate  effect.   The  interest  of  justice  requires  that  the  State

Government decides the matter after hearing the petitioners or their

representatives at the earliest, at any rate, within three weeks from

the date of receipt of a copy of this judgment.
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RELIEFS:

31. In  the  result,  Exts.P10  and  P11  are  set  aside.  The  1st

respondent is directed to take a fresh decision regarding the rate at

which the RT-PCR tests shall be conducted by the private laboratories

in the State after discussing with the owners or representative of

such private laboratories, within three weeks from the date of receipt

of a copy of this judgment.  To facilitate the process of discussion and

taking a decision, the order setting aside Exts.P10 and P11 is kept in

abeyance for one month.  However, the above direction to keep in

abeyance Ext.P11 should not be understood to be a permission to

take  coercive  action  against  the  petitioners  or  similarly  situated

persons.

The writ petitions are disposed of as above.

  Sd/-
T.R.RAVI,
   JUDGE

dsn
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APPENDIX OF WP(C) 10997/2021

PETITIONER EXHIBITS
EXHIBIT P1 TRUE COPY OF THE GOVERNMENT ORDER DATED 02.07.2020

AND NUMBERED AS GO(RT) NO.1236/2020/H & FWD.
EXHIBIT P2 TRUE COPY OF THE GOVERNMENT ORDER DATED 21.10.2020

AND NUMBERED AS GO(RT)NO.1935/2020/H & FWD.
EXHIBIT P3 TRUE COPY OF THE ORDER OF HON'BLE SUPREME COURT

DATED 08.04.2020.
EXHIBIT P4 TRUE COPY OF THE ORDER OF HON'BLE SUPREME COURT

DATED 13.04.2020.
EXHIBIT P5 TRUE COPY OF THE GOVERNMENT ORDER DATED 01.01.2021

AND NUMBERED AS GO(RT)NO.12/2021/H & FWD.
EXHIBIT P6 TRUE COPY OF JUDGMENT DATED 14.01.2021 IN WP(C)

NO. 255/2021 OF HON'BLE HIGH COURT OF KERALA.
EXHIBIT P7 TRUE  COPY  OF  GO(RT)  NO.371/2021/H  &  FWD  DATED

08.02.2021 ISSUED BY THE 1ST RESPONDENT.
EXHIBIT P8 TRUE COPY OF THE AVERAGE COSTING ACCOUNTS MET PER

RT PCR TEST BY PRIVATE ACCREDITED LABORATORIES.
EXHIBIT P9 TRUE  COPY  OF  FACEBOOK  POST-DATED  29.04.2021  BY

SMT.SHYLAJA TEACHER.
EXHIBIT P10 TRUE  COPY  OF  G.O(RT)  NO.980/2021/H  &  FWD  DATED

30.04.2021 REVISING THE COST FOR RT PCR TEST TO
RS.500/-

EXHIBIT P11 TRUE  COPY  OF  THE  NUMBERED  AS  GO(RT)
NO.393/2021/DMD DATED 01.05.2021.

EXHIBIT P12 TRUE  COPY  OF  THE  TENDER  DATED  26.01.2021  AND
NUMBERED AS KMSCL/EP/Q83/COVID/2020-21.

EXHIBIT P13 TRUE COPY OF NOTICE DATED 27.01.2021 AND NUMBERED
AS KMSCL/EP/1368/2021.

EXHIBIT P14 TRUE COPY OF NOTICE DATED 27.01.2021 NUMBERED AS
KMSCL/EP/1368/2021.

EXHIBIT P15 TRUE COPY OF CERTIFICATE OF ACCREDITATION GRANTED
TO THE 5TH RESPONDENT.

EXHIBIT P16 TRUE COPY OF SCOPE OF ACCREDITATION GRANTED TO THE
5TH RESPONDENT.

EXHIBIT P17 TRUE COPY OF THE RELEVANT PAGES OF NABL RULES.
EXHIBIT P18 TRUE COPY OF REPRESENTATION DATED 01.05.2021.
EXHIBIT P19 TRUE COPY OF TAX INVOICE DATED 29.04.2021.
ADDL.EXT.P20 TRUE COPY OF ORDER DT.11.3.2020 AND NUMBERED AS

F.No.40-2/2020-DM-1(A) ISSUED BY THE GOVERNMENT OF
KERALA
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ADDL.EXT.P21 TRUE COPY OF ORDER DT.21.3.2020 AND NUMBERED AS
F.No.Z-28015/23/2020-EMR  ISSUED  BY  THE  2ND
RESPONDENT.

ADDL.EXT.P22 TRUE  COPY  OF  REPRESENTATION  DT.31.5.2021  AND
ISSUED BY THE PRIVATE LABORATORIES

ADDL.EXT.P23 TRUE COPY OF LETTER ISSUED BY THE 3RD RESPONDENT
DT.25.5.2020

ADDL.EXT.P24 TRUE  COPY  OF  GOVERNMENT  ORDER  DT.27.5.2021  AND
NUMBERED AS GO(RT)No.1131/2021/H&FWD.

ADDL.EXT.P25 TRUE  COPY  OF  NOTIFICATION  NUMBERED  AS
GO(RT)No.726/2020/H&FWD DT.16.4.2020 AND ISSUED BY
THE 1ST RESPONDENT

ADDL.EXT.P26 TRUE COPY OF CASH INVOICE DT.29.6.2021 ISSUED BY
ST.JOHN'S MEDICAL COLLEGE, BANGALORE

ADDL.EXT.P27 TRUE COPY OF CASH INVOICE DT.18.7.2021 ISSUED BY
TENET DIAGNOSTICS, HYDERABAD

ADDL.EXT.P28 TRUE  COPY  OF  JUDGMENT  DT.4.5.2021  IN
WPC.10806/2021 OF THIS COURT.

RESPONDENTS EXTS:
ANNEXURE-I TRUE  COPY  OF  THE  NEWSPAPER  REPORT  PUBLISHED  IN

MALAYALA MANORAMA DAILY DT.26.4.2021
ANNEXURE-II TRUE COPY OF NEWSPAPER REPORT OF THE HINDU DAILY

DT.3.12.2020
ANNEXURE-III TRUE COPY OF COMMUNICATION DT.1.7.2020
EXT.R1(A):   A TRUE PHOTOCOPY OF THE ORDER DT.20.4.2021 OF THE

GOVERNMENT OF PUNJAB CAPPING THE RAES OF RTPCR
TESTS.

EXT.R1(B):   A TRUE PHOTOCOPY OF THE ORDER DT.4.6.2021 OF THE
GOVERNMENT OF HARYANA, CAPPING THE RATES OF RTPCR
TESTS.

EXT.R1(C):   TRUE COPY OF THE REPORT DT.31.3.2021 PUBLISHED IN
THE WEB EDITION OF INDIAN EXPRESS DAILY.

EXT.R1(D):  TRUE  COPY  OF  NEWSPAPER  REPORT  DT.3.12.2020
PUBLISHED IN THE WEB EDITION OF THE HINDU DAILY.

EXT.R1(E):  TRUE PHOTOCOPY OF THE COMMUNICATION DT.1.7.2020
JOINTLY  ISSUED  BY  THE  SECRETARY,  DEPARTMENT  OF
HEALTH RESEARCH & DIRECTOR GENERAL, ICMR TO THE
CHIEF SECRETARIES/ADMINISTRATORS.

ANNEXURE PRODUCED ALONG WITH THE                              
STATEMENT OF THE 4  TH   RESPONDENT.

ANNEXURE-I:   TRUE  COPY  OF  SUGGESTIONS  FROM  THE  GENERAL
MANAGER,  KERALA  MEDICAL  SERVICES  CORPORATION
LTD. DT.3.8.2021.
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APPENDIX OF WP(C) 11632/2021

PETITIONER EXHIBITS
EXHIBIT P1 TRUE COPY OF ORDER OF HONOURABLE SUPREME COURT 

DATED 08/04/2020 IN WPC DIARY NO.10816/20.
EXHIBIT P2 TRUE COPY OF THE ORDER OF HONOURABLE SUPREME 

COURT DATED IN 13/04/2020 IN WPC DIARY 
NO.10816/2020.

EXHIBIT P3 TRUE COPY OF THE COMMUNICATION DATED 0/07/2020 
FROM ICMR.

EXHIBIT P4 TRUE COPY OF THE GOVERNMENT ORDER GO(RT) 
NO.1236/2020/H AND FWD DATED 02/07/2020 ISSUED 
BY THE 1ST RESPONDENT.

EXHIBIT P5 TRUE COPY OF THE GOVERNMENT ORDER DATED 
21/10/2020 AND NUMBERED AS GO(RT) 
NO.1935/2020/H & FWD DATED 21/10/2020 ISSUED BY
THE 1ST RESPONDENT.

EXHIBIT P6 TRUE COPY OF THE GOVERNMENT ORDER GO(RT) 
NO.12/2021/H & FWD DATED 01/01/2021 ISSUED BY 
THE 1ST RESPONDENT.

EXHIBIT P7 TRUE COPY OF JUDGMENT DATED 14/01/2021 IN WPC 
NO.255/2021.

EXHIBIT P8 TREUE COPY OF GO(RT) NO. 371/2021/H & FWD DATED
08/02/2021 ISSUED BY THE 1ST RESPONDENT.

EXHIBIT P9 TRUE COPY OF THE COST STATEMENT DATED 
22/05/2021 ISSUED BY REGISTERED COST 
ACCOUNTANTS, M/S. ANKARATH CHUNGATH & COMPANY.

EXHIBIT P10 TRUE COPY OF THE JUDGMENT DATED 04/05/2021 IN 
WPC NO. 10853/2021.

EXHIBIT P11 TRUE COPY OF ORDER GO(RT) NO.980/2021/H & FWD 
DATED 30/04/2021.

EXHIBIT P12 TRUE COPY OF THE GO(RT) NO. 393/2021/DMD DATED 
01/05/2021.

EXHIBIT P13 TRUE COPY OF THE TENDER DATED 26/01/2021 AND 
NUMBERED AS KMSCL/EP/Q83/COVID/2020-21.

EXHIBIT P14 TRUE COPY OF NOTICE DATED 27/01/2021 AND 
NUMBERED AS KMSCL/EP/1368/2021.

EXHIBIT P15 TRUE COPY OF NOTICE DATED 27/01/2021 AND 
NUMBERED AS KMSCL/EP/1368/2021 ISSUED BY THE 
4TH RESPONDENT.

EXHIBIT P16 TRUE COPY OF THE CERTIFICATE OF ACCREDITATION 
DATED 19/09/2019 ISSUED BY NATIONAL 
ACCREDITATION BOARD FOR TESTING AND CALIBRATION
LABORATORIES, GRANTED TO THE 5TH RESPONDENT.
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EXHIBIT P17 TRUE COPY OF SCOPE OF ACCREDITATION GRANTED TO 
THE 5TH RESPONDENT.

EXHIBIT P18 TRUE COPY OF THE RELEVANT PAGES OF NABL RULES.
EXHIBIT P19 TRUE COPY OF EXTRACT OF RATES OF RT PCR RATES 

OF DIFFERENT STATES IN INDIA ACQUIRED FROM 
PUBLIC INTERNET DOMAIN/ NEWS.

EXHIBIT P20 A TRUE COPY OF THE QUOTATION ISSUED BY THE 4TH 
RESPONDENT DATED 11/02/2021.

EXHIBIT P21 TRUE COPY OF THE RESULTS TO EXT.P20 ISSUED BY 
THE 4TH RESPONDENT DATED 04/03/2021.

EXHIBIT P22 TRUE COPY OF THE ORDER DATED 07/05/2021 IN WPC 
NO.10997/2021.

EXHIBIT P23 TRUE COPY OF THE REPRESENTATION DATED 
19/05/2021 SUBMITTED BY THE 1ST PETITIONER.

EXHIBIT P24 TRUE COPY OF TAX INVOICE DATED 29/04/2021.
EXHIBIT P25 TRUE COPY OF THE NOTIFICATION NUMBERED AS 

GO(RT) NO.1066/2021/H AND FWD DATED 10/05/2021 
ISSUED BY THE 1ST RESPONDENT.

EXHIBIT P26 TRUE COPY OF THE LIST OF PRESENT MEMBERS OF THE
1ST PETITIONER DATED 26/05/2021.

ADDL.EXTS PRODUCED                                          
ALONG WITH IA.1/2021
ADDL.EXT.P26 TRUE COPY OF REPRESENTATION DT.31.5.2021 AND 

ISSUED BY PRIVATE LABORATORIES.
ADDL.EXT.P27 TRUE COPY OF LETTER ISSUED BY THE 3RD 

RESPONDENT DT.25.5.2020
RESPONDENTS' EXTS:

EXT.R1(A): A TRUE PHOTOCOPY OF THE ORDER DT.20.4.2021 OF 
THE GOVERNMENT OF PUNJAB CAPPING THE RAES OF 
RTPCR TESTS.

EXT.R1(B): A TRUE PHOTOCOPY OF THE ORDER DT.4.6.2021 OF THE
GOVERNMENT OF HARYANA, CAPPING THE RATES OF 
RTPCR TESTS.

EXT.R1(C): TRUE COPY OF THE REPORT DT.31.3.2021 PUBLISHED 
IN THE WEB EDITION OF INDIAN EXPRESS DAILY.

EXT.R1(D): TRUE COPY OF NEWSPAPER REPORT DT.3.12.2020 
PUBLISHED IN THE WEB EDITION OF THE HINDU DAILY.

EXT.R1(E): TRUE PHOTOCOPY OF THE COMMUNICATION DT.1.7.2020 
JOINTLY ISSUED BY THE SECRETARY, DEPARTMENT OF 
HEALTH RESEARCH & DIRECTOR GENERAL, ICMR TO THE 
CHIEF SECRETARIES/ADMINISTRATORS.


