A.F.R.

Reserved

1. Case :- WRIT - A No. - 8335 of 2022

Petitioner :- Desh Raj Singh And 8 Others

Respondent :- State Of U.P. Thru. Addl. Chief Secy. Irrigation And
Water Resources Deptt., Lko. And 2 Others

Counsel for Petitioner :- Meenakshi Singh Parihar,Deepak Singh

Counsel for Respondent :- C.S.C.
And

2. Case :- WRIT - A No. - 7022 of 2022

Petitioner :- Desh Raj Singh And 4 Others

Respondent :- State Of U.P. Thru. Its Secy. Deptt. Of Irrigation And
Water Resources And 2 Others

Counsel for Petitioner :- Savita Jain

Counsel for Respondent :- C.S.C.

Hon'ble Dinesh Kumar Singh,J.

1. Heard Sri H.G.S. Parihar, learned Senior Advocate assisted by Ms
Meenakshi Singh Parihar, learned counsel appearing for the petitioners and
Sri Ramesh Kumar Singh, Additional Advocate General assisted by Sri P.K.
Khare, learned Additional Chief Standing Counsel appearing for the State.

2. Present writ petitions have been filed in respect of the result of "Ziledari
Qualifying Examination 2018" held as per Irrigation Department Ziledars'
Services Rules, 1963 (hereinafter referred to as ‘Rules, 1963’) declared on
26.11.2018 for promotion from amongst confirmed Seench Paryavekshak
working in the Irrigation and Water Resources Department fulfilling the
eligibility condition as prescribed under Rule 6 of the Rules, 1963 i.e. one
should be confirmed Seench Paryavekshak and should have continuously
worked as Seench Paryavekshak, having 7 years substantive services and
should qualify the examination as prescribed under Rule 15 of the Rules,

1963.
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3. Vide office orders dated 06.08.2018 and 24.10.2018 issued by the
Engineer-in-chief, Head of Department, Irrigation and Water Resources, a
three members Examination Committee was constituted to conduct
"Ziledari Qualifying Examination, 2018" as per Rules, 1963. Result of the
said examination was declared on 26.11.2018.

4. Several complaints were received regarding gross and systematic
irregularities and large scale corruption with respect to said Qualifying
Examination. Several reports in this regard were published in newspapers
and on social media. The complaints, that were received, were primarily
with respect to the malpractice and corruption in the examination such as
demanding illegal gratification and acceptance of bribe from various
candidates in order to pass them in the qualifying examination.

5. Engineer-in-chief, Head of Department, Irrigation and Water Resources
considering these complaints and reports wherein sanctity, fairness and
transparency of the examination process became doubtful and a casualty, on
29.11.2018 constituted an enquiry committee.

6. There were several complaints against one of the members of the
examination committee, namely Raj Kumar Gangwar, Deputy Revenue
Officer, Kanpur Division.

7. Enquiry committee submitted its report on 24.01.2019 to the Engineer-
in-Chief and the allegations regarding gross irregularities, malpractices and
corruption in the "Ziledari Qualifying Examination, 2018" were found to be
true. Sri Raj Kumar Gangwar member of the examination committee was
placed under suspension.

8. It appears that another two members committee headed by Sri Har
Prashad, Chief Engineer submitted its report to the Engineer-in-chief on
15.02.2019 in respect of gross irregularities, malpractices and corruption in
conducting the "Ziledari Qualifying Examination, 2018".

9. Considering these two enquiry reports, which would make very sanctity
and fairness of the examination suspect, result dated 26.11.2018 of the
"Ziledari Qualifying Examination, 2018" was cancelled by the Engineer-in-
chief, Head of Department, Irrigation and Water Resources, Government of

U.P. vide office order dated 26.07.2019.
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10. The Engineer-in-chief vide letter dated 02.09.2019 submitted the
enquiry report dated 15.02.2019 to the State Government recommending
disciplinary proceedings against the Chairman and Members of the
Examination Committee who were responsible in conducting the "Ziledari
Qualifying Examination, 2018".

11. The State Government vide order dated 19.02.2020 decided to suspend
and initiate disciplinary proceedings under Rule 7 of the U.P. Government
Servant (Disciplinary and Appeal) Rules, 1999 against Sri Rameshwar
Kumar Mishra, Chairman, Ramraj and Raj Kumar Gangwar, members of
the examination committee regarding corruption, gross irregularities which
had adversely affected the sanctity, validity and fairness of the examination.
12. Several Seench Paryavekshaks filed writ petition being Writ A No.1965
of 2021, Dharmendra Kumar & Ors vs State of U.P. & Anr before this
Court at Allahabad with following prayers:

"(a) a writ, order or direction in the nature of
mandamus commanding and directing the
respondents to hold the qualifying examination for
promotion on the post of Ziledar forthwith at the
earliest as provided in Rule 2 of the Appendix B of
the Service Rules, 1963.

(b) a writ, order or direction in the nature of
mandamus to any other relief which this Hon’ble
Court may deem fit and proper under the facts and
circumstances of the case;

(c) Award costs of the writ petition to the petitioner
throughout."

13. The petitioners in the said writ petition had made reference to the order
dated 26.07.2019 whereby the result of the "Ziledari Qualifying
Examination, 2018" was cancelled and, therefore, they prayed for direction
for conducting a fresh examination.

14. Coordinate Bench of this Court vide order dated 25.03.2021 disposed
of the said writ petition directing the respondents to conduct the qualifying
examination for promotion on the post of Ziledar within three months
period, provided that there would be no other impediment, and in case
petitioners would be found fit for promotion, necessary benefits may be

provided to them.
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15. This said writ petition came to be filed after the result of the Qualifying
Examination 2018 dated 26.11.2018 was cancelled vide order dated
26.07.2019.

16. It is important to take note of the fact that the petitioners in Writ A
No0.1965 of 2021 did not challenge the order dated 26.07.2019 cancelling
the result of the "Ziledari Qualifying Examination, 2018" and they confined
the prayer for holding the examination for promotion.

17. Another writ petition being Writ Petition No. 20603(SS) of 2020 was
filed by 31 candidates before this Court at Lucknow Bench impugning the
order dated 26.07.2019 cancelling the result of the "Ziledari Qualifying
Examination, 2018". Despite the order dated 25.03.2021, which was
brought to the notice of this Court during the course of hearing of the
petition, Coordinate Bench of this Court having taken note of the order
dated 25.03.2021 allowed the said writ petition vide judgment and order
dated 05.08.2021 on the ground that the order dated 26.07.2019 cancelling
the qualifying examination did not record a finding that it was not possible
to distinguish the cases of tainted from untainted and there was possibility
that all them would have got the benefit of wrongs. It was held that the
order dated 26.07.2019 was passed in ulterior disregard to principles of
natural justice and without consideration that the most of the candidates did
not get benefited of malpractice adopted by the member of the selection
committee. Coordinate Bench of this court allowed the writ petition and
issued a direction to the respondents to reconsider the claim of the
petitioners and other selected candidates for grant of promotion on the post
of Ziledar after holding a fresh full-fledged enquiry. Operative part of the
order would read as under:-

"16. The writ petition succeeds and is allowed with a
direction to the respondents to reconsider the claim
of the petitioner and other selected candidates for the
grant of promotion on the post of Ziledar by holding
a fresh full-fledged enquiry to examination and merit
of the each and other candidates applied for selection
and record specific finding in regard to influence/
mal-practice adopted by one of the members of the
selection committee and in case the candidates are
found involved in such practice an appropriate and
speaking order be passed after affording opportunity



of hearing to the petitioners and other candidates of
the selection proceeding. The said exercise shall be
completed within four months from the date of
production of a certified copy of this order.

17. Needless to say that in case the petitioners are
found to be genuine candidates after passing the
order as directed by this Court, they shall be granted
promotion on the post of Ziledar immediate
thereafter. The selection proceeding directed by this
Court shall continue after the exercise as directed by
way of this order."

18. In compliance of the said order 05.08.2021 passed by this Court, an
enquiry committee was constituted by the Engineer-in-chief vide order
dated 12.01.2022 to segregate tainted and untainted candidates, who had
participated in the qualifying Examination, 2018. Sri Prabhat Kumar Dubey
Superintending Engineer was appointed as Chairman of the said committee.
19. A modification application was moved by the Engineer-in-chief and
Head of Department, Irrigation and Water Resources Department,
Government of U.P. in Writ A No0.1965 of 2021 wherein a direction was
issued for holding examination within a period of 3 months bringing it to
the notice of the Court the judgment and order dated 05.08.2021 passed in
Writ Petition N0.20263(SS) of 2020.
20. Result of the aforesaid modification application is not known, however,
in the counter affidavit, it is said that the said application is still pending.
21. Enquiry committee constituted in pursuance of the judgment and order
dated 05.08.2021 passed in Writ Petition N0.20263(SS) of 2020 gave its
reports dated 29.06.2022 and 08.07.2022 to the Engineer-in-Chief, Head of
Department, Irrigation and Water Resources Department, Government of
U.P.

Relevant findings in the enquiry report dated 29.06.2022 are as

under:-

. 02 angfefar dt foifa oien &t idparfaidr Td IR
gRETeRT & T2 g8 H ot 3fei A o g,

. 77 AT Bl ITR YRETBIS & T g8 W 3ifhd
Pl UTHI Ud 8t bl T T1ii & TITHIT & IRT H fofar off,




22.

systematic irregularities in the examination process no segregation of
tainted and untainted candidates would be possible. Whole sanctity and

validity of the examination had been violated, therefore, the result was

. 20 3rfIgl &t IR gRETaTatl # aram T b Uit 7
frafRa qufe ¥ st 7= i ™ 2,

. 12 3rafefal f IR gl 9 e us @ 02 IR
. 181 3nufefaf dl TR GRABIRN H g IR T3l 1
T T8l fohdT T B

. 220 3rafel d IR gRammal & usil 7 umHiet §
g AT BUMCHS URe Ul T, S U agarid

T 81"

The committee was of the opinion that considering the mass and

vitiated.

The conclusion arrived at by the enquiry committee in its report

dated 29.06.2022 reads as under:-

23.

No.804 of 2022 alleging non compliance of the order dated 05.08.2021
passed in Writ Petition N0.20263(SS) of 2020 was filed. A notice was

" ISRy ;U ST HRIferd RT Sl e st
& gl v SRt o uster e |fifd-2018 gRT IR
) W1 q_tempe (fAfyd usten va ArecdR $i siddrfatat )
P Fa™, TR d TeIdR dhdlicidl U URI&Thel
e, AT oten &t sidarfataT w6 SR IRAHRN & Hom
U8 R 3ifdhd 5 T 3iel &t e, STR gReaamall & yem
U8 WR 3ifdhd PeT 3 T 81 U8l & UTHID! & Ske (Cere)
&1 e, quries & 31ferds UTHi® dTel 8t U, QI IR Jedifdd
uer 9 ORf R AT b IR W Ffgh W@ IR I
g3l atet arafefal @t sHer: TABLE-A Ud TABLE-B #
ST T 1 & IR GBIl J Jodidh ag a9y &
Uy (cdal T¥1-5) U W g1 39 Ul A afafa fasdt of
a1fm sy R uga o oref 81"

In the meantime, a contempt petition being Contempt Application
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issued in the said contempt petition and under the pain of the contempt,
Engineer-in-chief in the Department of Irrigation and Water Resources, Sri
Ashok Kumar Singh vide Order Nos.1500 and 1506 dated 21.07.2022
cancelled the order dated 26.07.2019, which was already set aside by this
Court vide order dated 05.08.2021, and vide order dated 21.07.2022
declared the result of "Ziledari Qualifying Examination, 2018".

24. A compliance affidavit came to be filed by then Engineer-in-chief on
25.07.2022, which led to the dismissal of the contempt application vide
order dated 25.07.2022.

25. It is relevant to take note of the fact that the State Government vide
order dated 16.02.2022 directed the Engineer-in-chief to submit proposal
for further proceedings in reference to the judgment and order dated
05.08.2021 passed in Writ A No.20263(SS) of 2020.

26. The Engineer-in-Chief without seeking any prior approval from the
State Government unauthorizedly and ignoring the direction issued by the
State Government vide order dated 16.02.2022 under the pain of the
contempt, issued the order dated 21.07.2022 for declaring the result of
untainted candidates. Engineer-in-chief also did not consider the entire facts
and finding recorded in the enquiry report dated 29.06.2022 and 08.07.2022
regarding gross and systematic irregularities, and malpractices in entire
process of examination including evaluation of the answer sheets, thereby
seriously affecting sanctity, validity and fairness of the examination.

27. Sri Ashok Kumar Singh retired from service within 9 days from the
date of issuing order dated 21.07.2022. Sri Mushtaq Ahmad had taken over
the charge of the post of Engineer-in-chief on 01.08.2022.

28. The petitioner filed second contempt application being Contempt
No0.2017 of 2022 (Saurabh Tripathi & Ors vs Mushtag Ahmad) arraying Sri
Mushtaq Ahmad as opposite party alleging non compliance of the judgment
and order dated 05.08.2021. On 05.11.2022, the contempt court passed the
following order:-

"Heard Shri H.J.S. Parihar, Advocate assisted by Shri
Shashank Singh, learned counsel for the applicant
and Shri Sunil Bajpayee, learned Additional Chief
Standing Counsel for the opposite party.



Shri Sunil Bajpayee, learned Additional Chief
Standing Counsel has placed written instruction,
dated 14.11.2022 and requested for four weeks time
to file affidavit of compliance.

The aforesaid prayer is hereby rejected.

List this case on 28.11.2022.

In the meantime, opposite party shall file affidavit of
compliance, failing which, opposite party shall
appear in person before this Court on the date fixed
for framing of charge."

29. Before passing the said order in the contempt petition, the Government
vide orders dated 24.08.2022 and 09.09.2022 asked for explanation that
under what circumstances result of qualifying examination was declared
illegally and the Government was not consulted before issuing the order
dated 21.07.2022 declaring the result of the tainted and ineligible
candidates.

30. Considering the enquiry reports dated 29.06.2022 and 08.07.2022, the
judgment and orders dated 05.08.2021 passed in Writ Petition
No0.20263(SS) of 2020 and 25.03.2021 passed in Writ A No.1965 of 2021,
impugned decision has been taken vide order dated 25.11.2022 cancelling
the result of "Ziledari Qualifying Examination, 2018" and also holding
fresh qualifying examination for the purposes of promotion to the post of
Ziledars. Said examination was to be held on 20-25.12.2022, and the
examination already held on 21.10.2022 in compliance of the order dated
25.03.2022 passed in Writ A No.1965 of 2021 and declare the result of both
the examination on 16.01.2023. However, because of the interim order, said
direction has not been carried out.

31. Record of the "Ziledari Qualifying Examination, 2018" has been
submitted before this Court including the result and the enquiry reports.

32. From perusal of the record it would be evident that gross and systematic
llegality and irregularities has been committed in the "Ziledari Qualifying
Examination, 2018", which had impacted the very sanctity and fairness of

the examination and have resulted the vitiation of the result of "Ziledari
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Qualifying Examination, 2018". A brief summary of the illegalities and

regularities as mentioned in the impugned order, is reproduced as under:-

"SRR deA & faded, wiemr @ yRefiem ¥ fafead & &
fOIeleRY SEdRT TieT--2018 & TG | ol 39 dd ol
Y BrRiarfear 6 =i &, SN TUE & fb Al § Uh TR W
3FE TR TPl B g Ht wh 8, e e
faa g -

(1) udem affd grr afdfaa aft 490 enfeat @
qreTepR foiar w1, S 379 9 doqw R 715 318 el &
fotfye uRien & sréepRt =g MafiRa 50 ufderd s & Ut
TR Fb I At qdar FHEfT FRT 172 3l ap=afer &
el & fauRiT anenepR foar w|

() URMH® S (G Sff9g=ar (@IfHe-7/8) &
3rezierar § T3 02 =i Ififd) & 9 76 fAwrrdaaaren
& IR YRRTPIaN &Y S § & nAfeRIT & UTH AT H 3R,
SR & oA 9 5T SIHT q27 U & Y & 3T -3TerT
S ifpd BF W ff §EE o I S SR R
AT IR favar STFT qor u_ie gRom wrfad gFr
Sife SRS H U T T, ORI heldod W Jf9aw=1 &
famene 61 sregear # Tfod AT GRT SdTT 9§ 1fvd
wRiaT gRuM @1 e e 26.07.2019 gRT AR b
|

(3) Ustenm ¥ 9vEIR U9 Iy ol I fawenr @eret Hifean
g S BT IRRS B, TIRIR UF H WeR Th1Ad 84 I
qRI&T T YT U UREFRIAT Hidigpet B I T g3

(4) FloeR) EPRT wiem-2018 & q_tem td e H
urft =R iR efFafiaanen & fog IRy wier affa &
ey Hfed aFl Toedl & fOog 9N & SEad WR o
THoRE03MRo &ol IR I, Sve Madd PR IS
PRIAE & AR/ IR R T &1 Iffa & sreger st
IHER PAR e @ HeR o IR & ey, AR
NS BRI § T GRT f9% 7 & SR W AR
THTIORT U1l 8T S1h JNATIe A T 8, S Ueb 3 ey




33.

St IFPAR AR & g I TR R AGARD
HRIaTE! Tafeld g

(5) Hlo I Y, TARNERG aRI Re ATfd He1-1965
/ 2021 T IR T 3T M oo AT g 3 H qIRd
31T faATe 25.03.2021 H fSlelGRT STEDRT URI&T Bl gH: IR
ST & 31eeT & |

(6) HTo I I WUSUIS, eRaT3 gl R IrfeidT Teel-
20263(TH.UH.)/2020 BRM g 3FT ¥ UIRa e i
05.08.2021 & 3FUTE / 3TIHA H MfSA SEGREGATE ¥
&Y St R = g = o

. 02 il ot fAfEa u_ter &t siadriete Ud IR
JfETehT & T g8 H Sof 37! H foeiT g,

. 77 Al i IR gRABRN & U2 g8 W 3ifdhd
gl UTHI Ud 8l bl T Tiii & TITHIhT Shel H forar off,

. 20 3rIfIIT et ITR GRIepTal J T T fob i 2
et gurie & eiftle TR i ™ 9,

. 12 3rafeial i IR gRETrall 3 e U8 @ 02 R
g1 fobaT TRIT 3IR 378 i foham T,

. 181 3nyfel &l IR GRABIRA H g I Uil P
T T8l fohdT T B

. 220 3rgfefal & IR gReTarst & T8l H Ui H§
gAICHSD AT FUMCHSD UReH Ul T, ST T Ggarid
TR B

(7) e | g8 qeg o Igifcd gar b udem |ffd gr
IR YREIPIRAT & e ¥ Id Pls AlSel 3R (ITR Poit)
TE! IR T AT, O ey IR Bl & Jedidd &g
PIS THHUIT 8l Y&l U Toid SR N o) FraR T 1, Uep &
T% & - IR 89 & SWI off S I 3 i 1"

10

In the contempt application, copy of the impugned order dated

25.11.2022 was filed with an affidavit. The contempt Court vide order
dated 28.11.2022 directed the Chief Secretary of the State to file his
affidavit posting the matter for 16.12.2022.

34. In compliance of the said order, personal affidavit of Chief Secretary

was filed in the contempt proceedings. Contempt Court was not satisfied

with the personal affidavit of the Chief Secretary, and posted the matter on
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23.12.2022 for framing of the charge. On 23.12.2022 the contempt Court
framed following charges:-

"8. In view above facts and circumstances, following
charge is framed against the respondent/contemnor
under Section 12 of the Contempt of Courts Act,
1971.

"Why the respondent/contemnor, Mr. Mushtaq
Ahmad, Engineer-in-Chief/Head of Department of
Irrigation and Water Resources, U.P., Lucknow be
not punished for willfully flouting the order of the
writ Court dated 05.08.2021 passed in Writ Petition
(S/S) No. 20263 of 2020, by not giving promotion to
the applicants on the post of Ziledar, even after filing
of the affidavit of compliance dated 25.07.2022 in
earlier Contempt Application No. 804 of 2022; as
also passing of the order dated 25.11.2022, by which,
the order dated 21.07.2022 passed by the then
Engineer-in-Chief of the Department (declaring the
result of 335 selected candidates in pursuance of the
order of the writ Court dated 05.08.2021), has been
recalled despite the prayer having been made by the
learned Additional Chief Standing Counsel to
comply the order of the writ Court on the basis of
respondent/contemnor's written instructions dated
14.11.2022."

9. List this case on 23.01.2023 for order on sentence.

10. On the next date, respondent/contemnor shall
appear before this Court. In the meantime,
respondent/contemnor may file response on the point
of sentence."”

35. Against the orders dated 21.12.2023 and 23.12.2023, a contempt appeal
being Contempt Appeal No.1 of 2023 has been filed.

36. Vide order dated 23.01.2023 in the Contempt Appeal No.1 of 2023
taking note of the fact that writ petition arising out of the order dated
25.11.2022 is pending and whether the competent authority has jurisdiction
to nullify the previous order passed on 21.07.2022 or not, is subject matter
of consideration in the writ petition, and the matter has to be decided on its

merit, the Division Bench permitted the contempt proceedings to go on.



12

However, final order so passed should not be acted upon without seeking
leave of the court.
37. Relevant part of the order dated 23.01.2023 would read as under:

"Sri Ramesh Kumar Singh, learned Additional
Advocate General assisted by Shri Pankaj Khare and
Shri Prashant Singh Atal has submitted that the
learned Single Judge in the present case is
proceeding with the contempt proceedings
notwithstanding the fact that the act complained of, is
simultaneously sub-judice before this Court in Writ
Petition No. 8335 of 2022. It is thus submitted that in
a situation where the pending writ petition, if it
entails the consequence for dismissal, the initiation
of contempt proceedings arising out of the same
order would be a nullity and outside the domain of
the jurisdiction of the contempt court and he has also
placed reliance upon the judgment reported in (2006)
5 SCC 399.

It is undisputed that the writ petition arising out of
the order dated 25.11.2022 is pending. As to whether
the competent authority has a jurisdiction to nullify
the previous order passed on 21.07.2022 or not is a
subject matter of consideration in the writ
proceedings and the matter has to be decided on its
own merit.

In the circumstances of the case, we hereby permit
the contempt proceedings to go on, however, the
final order so passed may not be acted upon without
seeking leave of the Court.

We also expect the pending writ petition to be
brought to its logical conclusion in the meantime.

The State Government is expected to co-operate in
the adjudication of writ proceedings and the alleged
contemnor in the contempt proceedings without
showing any indolence.

List this appeal after six weeks alongwith the status
of contempt proceedings."
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38. Considering the enquiry reports in respect of the gross and systematic
irregularities, corruption and malpractices in the examination, which had
impacted the very sanctity, validity and fairness of the whole examination
process which had led the vitiation of the result, this Court vide order dated
06.04.2023 passed the following order:-

"l. Heard Mr. H.G.S. Parihar, learned Senior
Advocate, assisted by Ms Meenakshi Singh,
Advocate for the petitioners as well as Mr. Ramesh
Kumar Singh, learned Senior Advocate/Additional
Advocate General, assisted by Mr. P.K. Kbhare,
learned Chief Standing Counsel, for respondents -
State Authorities.

2. Mr. Anil Grag, Principal Secretary, Irrigation
Department, is present to assist the Court. He
submits that if this Court permits for holding an
integrated examination for all the vacancies, which
are existing till today, the Department will conduct
the examination and publish its result within a period
of next 45 days. He further submits that to ensure
fairness and integrity of the examination, a five
members committee, consisting engineer-in-chief,
(project), engineer-in-chief (design & planning),
chief engineer (level-i) and two superintending
engineers would be constituted, which would
supervise the entire process of the examination. It is
further submitted that two special secretaries in the
Department of Irrigation would be appointed as
special observers so that the examination is
conducted in a free, fair and impartial manner, and
there would be no further litigation in respect of any
irregularity in examination. It is further stated that
the State is not siding with anyone, but it is only
concerned to ensure the fairness and integrity of the
examination.

3. It is stated that one more petition (Writ - A No.
7022 of 2022), on the same subject matter, is
pending.

4. On the joint request, let this matter be put up/listed
tomorrow i.e. 07.04.2023 at 2.15 p.m. for further
hearing along with Writ - A No. 7022 of 2022."



14

39. Sri H.G.S. Parihar, learned Senior Advocate assisted by Ms. Meenakshi
Singh Parihar, learned counsel appearing for the petitioners has submitted
that impugned order dated 25.11.2022 whereby earlier select list dated
21.07.2022 has been cancelled, is illegal, arbitrary and is in violation of the
judgment and order dated 05.08.2021 passed by this Court in Writ Petition
No0.20263(SS) of 2020.

40. It has been further submitted that this Court has held in the judgment
and order dated 05.08.2021 passed in Writ Petition N0.20263(SS) of 2020
that exercise of separating tainted and untainted candidate was completed
and, thereafter the order dated 21.07.2022 was passed declaring the result
of untainted candidates and on the basis of affidavit filed by the then
Engineer-in-chief, contempt proceedings were dropped. Impugned order is
not only against the judgment and order dated 05.08.2021 but it is also
against the order dated 25.07.2022 whereby the contempt proceedings were
dropped.

41. It has been further submitted that fresh examination would result in
grave injustice to the candidates, who did not indulge in any malpractice
and could qualify the examination on merit. Several candidates would have
crossed the age bar and several candidates have got retired since the result
of the examination was declared in the year 2019. He, therefore, has
submitted that the impugned order is liable to the set aside and the petitions
be allowed.

42. On the other hand, Sri Ramesh Kumar Singh, learned Senior Advocate
and Additional Advocate General appearing for the State-respondents has
submitted that Sri Ashok Kumar Singh, then Engineer-in-chief had no
authority and power to pass the order dated 21.07.2022, 10 days before the
date of his retirement to avoid contempt proceedings. Since, the order dated
21.07.2022, was illegal and without jurisdiction and against the enquiry
reports, which categorically mentioned the gross and systematic
irregularities, large scale corruption and malpractice, such order is not
liable to be acted upon and, therefore, the Government has taken a
conscious decision to conduct fresh examination giving opportunity to all

the eligible candidates to participate in the examination, in order to ensure
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that and the selection is made totally on the basis of merit without any
blemish in conducting the exam.

43. It has been, therefore, submitted that no promotion has been made in
pursuance of the "Ziledari Qualifying Examination, 2018", therefore, no-
one is prejudiced. It has been further submitted that it is always open to the
appointing authority to cancel the examination, even if the result is declared
to make appointment if it is found that the entire examination is vitiated. In
the present case, two successive enquiry reports have enlisted gross
irregularities, malpractices and corruption in conducting the examination
whereby impacting very sanctity, legality and fairness of the examination
which had vitiatesd the result, such a result should not be acted upon.
Fairness and transparency of the selection process is hallmark of the
governance and is requirement under Articles 14 and 16 of the Constitution
of India. If there is material which would demonstrate that fairness of the
examination was violated and the result was vitiated, it is not in the interest
of anyone to give effect to the said result.

44. Tt has been further submitted that there are two divergent judgments of
this Court. This Court at Allahabad vide judgment and order dated
25.03.2021 directed for holding fresh examination whereas the order dated
05.08.2021 passed by this Court at Lucknow in Writ Petition N0.20263(SS)
of 2020 directed for separating the tainted and untainted candidates. The
successive enquiry reports would suggest that it would not be possible to
separate tainted and untainted candidates looking at the gross and
systematic irregularities and corruption in the examination. He, therefore,
has submitted that order dated 21.07.2022 passed by the then Engineer-in-
chief, who retired 9 days thereafter, to avoid contempt proceedings, being
without jurisdiction cannot be directed to be acted upon. This Court is
required to decide the case afresh on merit. It has been submittd that the
Government has taken a correct decision in accordance with constitutional
mandate under Articles 14 and 16 of the Constitution of India and,
therefore, the same should be allowed to be acted upon.

45. 1 have considered the submissions of learned Senior Advocate

appearing for the petitioners and learned A.A.G. for the State-respondents.
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46. Selection for public employment must be fair, impartial and in
accordance with the provisions of recruitment rules and the mandate of
Articles 14 and 16 of the Constitution of India. If there are systematic
irregularities, corruption and malpractices, selection process would get
vitiated as it would be in violation of the equality clause as enshrined in
Articles 14 and 16 of the Constitution of India.

47. If the recruitment process has resulted violation of sanctity and fairness
of the process itself, such a recruitment process gets vitiated and ought to
be cancelled. Irregularities enlisted hereinabove have been found in
successive enquiry reports. The three members committee, which was
responsible for conducting the examination, have been found to have
indulged in large scale corruption and allowed systematic irregularities and
malpractices in the examination. Not only disciplinary proceedings have
been directed to be initiated against the members of the examination
committee but the FIR has also been directed to be lodged against them.

48. In my view, result of such an examination cannot be given effect to as
it would amount to putting premium on gross and systematic irregularities,
malpractices and corruption committed in conducting the examination. This
Court should ensure that the recruitment process is fair, impartial and as per
the mandate of statutory prescription and equality clause as enshrined under
Articles 14 and 16 of the Constitution of India. Any recruitment process to
public post should be beyond any suspicion and any malpractice.
Corruption in public employment would be against the constitutional goal
of Equality of status and of opportunity, a goad enshrined in the preamble
of the Constitution. Recruitment has to be fair, transparent and accountable,
if there are irregularities and malpractices and illegality in the recruitment
process, it would undermine very legitimacy of the recruitment process.

49. A fair and reasonable process of selection to public posts subject to
the norm of equality of opportunity under Article 16(1) is a constitutional
requirement. A fair and reasonable process is a fundamental requirement of
Article 14 as well. Where the recruitment to public employment stands
vitiated as a consequence of systemic fraud or irregularities, the entire

process becomes illegitimate. Large scale irregularities including those
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which have the effect of denying equal access to similarly circumstanced
candidates would erode credibility of the selection process.
50. In the present case, as the reports of the committees would suggest that
there was no possibility to segregate the candidates, who had indulged in
malpractices and deficiencies of serious nature found in the enquiries which
had impacted the very legitimacy of the entire examination process,
therefore, decision of the Government to cancel the entire examination
cannot be held to be irrational or arbitrary.
51. The Supreme Court in the Case of Sachin Kumar & Ors vs Delhi
Subordinate Service : (2021) 4 SCC 631 in para 35 and 55 had held that a
fair and reasonable process of selection to posts subject to the norm of
equality of opportunity under Article 16(1) of the Constitution of India is a
constitutional requirement.

Para 35 and 55 of the aforesaid judgment would read as under:-

"35. In deciding this batch of SLPs, we need not
reinvent the wheel. Over the last five decades,
several decisions of this Court have dealt with the
fundamental issue of when the process of an
examination can stand vitiated. Essentially, the
answer to the issue turns upon whether the
irregularities in the process have taken place at a
systemic level so as to vitiate the sanctity of the
process. There are cases which border upon or cross
over into the domain of fraud as a result of which the
credibility and legitimacy of the process is denuded.
This constitutes one end of the spectrum where the
authority conducting the examination or convening
the selection process comes to the conclusion that as
a result of supervening event or circumstances, the
process has lost its legitimacy, leaving no option but
to cancel it in its entirety. Where a decision along
those lines is taken, it does not turn upon a fact-
finding exercise into individual acts involving the use
of malpractices or unfair means. Where a recourse to
unfair means has taken place on a systemic scale, it
may be difficult to segregate the tainted from the
untainted participants in the process. Large-scale
irregularities including those which have the effect of
denying equal access to similarly circumstanced
candidates are suggestive of a malaise which has
eroded the credibility of the process. At the other end



of the spectrum are cases where some of the
participants in the process who appear at the
examination or selection test are guilty of
irregularities. In such a case, it may well be possible
to segregate persons who are guilty of wrongdoing
from others who have adhered to the rules and to
exclude the former from the process. In such a case,
those who are innocent of wrongdoing should not
pay a price for those who are actually found to be
involved in irregularities. By segregating the
wrongdoers, the selection of the untainted candidates
can be allowed to pass muster by taking the selection
process to its logical conclusion. This is not a mere
matter of administrative procedure but as a principle
of service jurisprudence it finds embodiment in the
constitutional duty by which public bodies have to
act fairly and reasonably. A fair and reasonable
process of selection to posts subject to the norm of
equality of opportunity under Article 16(1) is a
constitutional requirement. A fair and reasonable
process is a fundamental requirement of Article 14 as
well. Where the recruitment to public employment
stands vitiated as a consequence of systemic fraud or
irregularities, the entire process becomes illegitimate.
On the other hand, where it is possible to segregate
persons who have indulged in malpractices and to
penalise them for their wrongdoing, it would be
unfair to impose the burden of their wrongdoing on
those who are free from taint. To treat the innocent
and the wrongdoers equally by subjecting the former
to the consequence of the cancellation of the entire
process would be contrary to Article 14 because
unequals would then be treated equally. The
requirement that a public body must act in fair and
reasonable terms animates the entire process of
selection. The decisions of the recruiting body are
hence subject to judicial control subject to the settled
principle that the recruiting authority must have a
measure of discretion to take decisions in accordance
with law which are best suited to preserve the
sanctity of the process. Now it is in the backdrop of
these principles, that it becomes appropriate to advert
to the precedents of this Court which hold the field.
XXXXXXX
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55. L. Nageswara Rao, J. held that the view of the
Division Bench of the High Court was unsustainable
and observed : (A Kalaimani case [State of T.N. v. A
Kalaimani, (2021) 16 SCC 217 : 2019 SCC OnLine
SC 1002], SCC para 14)

“14. In the instant case, the Board initially conducted
an inquiry on its own regarding the allegations
pertaining to manipulation of the OMR answer sheets.
The Board found that a few people benefited due to
the tampering of the OMR answer sheets. On a deeper
scrutiny sufficient material was found against 196
persons who were beneficiaries of the fraud in the
alteration of marks. The Board was convinced that
there were chances of more people being involved in
the manipulation of marks for which reason a decision
was taken to cancel the entire examination. A bona
fide decision taken by the Board to instill confidence
in the public regarding the integrity of the selection
process could not have been interfered with by the
High Court. Sufficiency of the material on the basis of
which a decision is taken by an authority is not within
the purview of the High Court in exercising its power
of judicial review. More material is being unearthed in
the investigation and several people have been
arrested. The investigation is in progress.”

The Court noted that candidates who had a chance of
being selected and appointed as lecturers in
Government Polytechnic Colleges on the basis of the
results of the written examination may be
inconvenienced “but a serious doubt entertained by
the Board about the magnitude of the manipulation
of the examination has to be given due weightage”.
The judgment of the High Court was accordingly set
aside."

52. The Supreme Court has summarized the law in respect of cancelling
the examination where there has been systematic nature of irregularities and
deficiencies, which would cast serious doubts on legitimacy of entire
recruitment process.

Para 64 to 66 of the said judgment would read as under:-

"64. We find on the basis of the record that there is
substance in the submission which has been urged by
the ASG. The complaints in regard to the recruitment
process related both to the Tier I and Tier II



examinations. The complaints were carefully
analysed by the first Committee and as noted earlier
serious irregularities were found. The irregularities
were not confined to acts of malpractice or unfair
means on the part of a specific group of persons. On
the contrary, the report of the Committee found
deficiencies of a systemic nature which cast serious
doubts on the legitimacy of the entire process of
recruitment involving both the Tier I and Tier II
examinations. The Order of the Deputy Chief
Minister dated 23-12-2015 did not differ with the
conclusions of the first Committee. In fact, the said
order refrained from commenting on the findings of
the first Committee. All that the Deputy Chief
Minister's order directed was the narrowing of the
scope of further investigation to one of the
irregularities, that is, impersonation. In directing that
a verification be carried out on whether any of the
candidates in the zone of selection had been guilty of
impersonation, the Deputy Chief Minister's order did
not wipe out the irregularities in the entire
examination process. It is not possible to accept the
submission that after ordering a verification on
impersonation, nothing further remained to be done
and that there could be no further rejection of the
sanctity of the process on the basis of the report of
the first Committee. It is quite possible that the
Deputy Chief Minister directed a further
investigation into the allegations of impersonation
only to lend credibility to the ultimate decision which
he would take. Mr Patwalia has made a strenuous
effort to read from the explanation submitted by
DsssB, urging that as many as three IAS officers and
other officers who had appended their signatures to
the explanatory note provided a justification to the
defence that the Tier I and Tier II examinations did
not suffer from flaws. It must be noted that the
conduct of DssSB and its officials was itself under a
cloud. Their explanation could by no means be
regarded as conclusive or binding upon the
authorities of GNCTD. The Deputy Chief Minister in
recommending that the entire process be cancelled
emphasised the systemic nature of the violations
which had taken place. These violations may or may
not involve all of the candidates within the ultimate
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zone of selection but that in our view is beside the
point for the simple reason that the gravamen of the
charge in the present case is not in regard to the taint
which attaches to a specific group of persons but to
the sanctity of the recruitment process as a whole.
The precedents of this Court sufficiently demonstrate
that when the credibility of an entire examination
stands vitiated by systemic irregularities, the issue
then is not about seeking to identify the candidates
who are tainted. In the present case, as we have seen,
there was a basic denial of equal access to the Tier I
examination. The nature of the allegations which
were found to be substantiated upon a careful
examination by the first Committee showed that the
credibility of the process itself had been eroded. In
such a situation, where a decision is taken by the
Government to cancel the entire process, it cannot be
held to be irrational or arbitrary, applying the
yardstick of fair procedure and proportionality to the
decision-making process.

65. During the course of his submissions, Mr P.S.
Patwalia has sought to provide explanations for each
of the systemic irregularities pointed out by the first
Committee, including the drastic reduction in the
number of candidates who appeared for the Tier I
examination, non-issuance of hard copies of admit
cards, shortlisting of candidates belonging to a
certain geographical area, lack of randomisation in
the examination centres, among others. In response
to this, the learned ASG has pointed out that while
assessing whether the recruitment process has been
compromised, the factors (or irregularities) must be
looked at cumulatively to ascertain whether they are
sufficiently grave to cancel the recruitment. We find
ourselves in agreement with the learned ASG. So
long as there is sufficient basis to contend that mass-
scale irregularities have occurred, this Court need not
indulge in a roving inquiry to rule out all possible
explanations and alternative scenarios where such
irregularities would be justified.

66. Recruitment to public services must command
public confidence. Persons who are recruited are
intended to fulfil public functions associated with the
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functioning of the Government. Where the entire
process is found to be flawed, its cancellation may
undoubtedly cause hardship to a few who may not
specifically be found to be involved in wrongdoing.
But that is not sufficient to nullify the ultimate
decision to cancel an examination where the nature
of the wrongdoing cuts through the entire process so
as to seriously impinge upon the legitimacy of the
examinations which have been held for recruitment.
Both the High Court and the Tribunal have, in our
view, erred in laying exclusive focus on the report of
the second Committee which was confined to the
issue of impersonation. The report of the second
Committee is only one facet of the matter. The
Deputy Chief Minister was justified in going beyond
it and ultimately recommending that the entire
process should be cancelled on the basis of the
findings which were arrived at in the report of the
first Committee. Those findings do not stand
obliterated nor has the Tribunal found any fault with
those findings. In this view of the matter, both the
judgments of the Tribunal and the High Court are
unsustainable."

53. In view thereof, I find decision of the Government is as per the mandate
of the Constitution and goal as set out in the preamble of the Constitution,
therefore, it is not required to be interfered with.

54. With the aforesaid discussion, the present writ petition is dismissed.
No costs.

55. The respondents are directed to conduct the examination and publish its
result within a period of next 60 days from today. To ensure fairness,
sanctity and integrity of the examination, a five members committee,
consisting of Engineer-in-Chief, (project), Engineer-in-Chief (Design &
Planning), Chief Engineer (Level-I) and two Superintending Engineers
would be constituted, which would supervise the entire process of the
examination. Two Special Secretaries in the Department of Irrigation and
Water Resources should be appointed as Special Observers so that the
examination is conducted in a free, fair and impartial manner, and there
would be no further litigation in respect of any irregularity in the

examination as noted in the order dated 06.04.2023 extracted hereinabove.
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The State is not siding with anyone, but it is only concerned to ensure the
fairness, sanctity and integrity of the examination for which the tainted
result of the examination has been cancelled.

(Dinesh Kumar Singh, J.)
Order Date :- 27.04.2023
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