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IN THE HIGH COURT OF MADHYA PRADESH

AT INDORE

BEFORE 

HON'BLE SHRI JUSTICE SUBODH ABHYANKAR 

ON THE 10th OF DECEMBER, 2024

WRIT PETITION No. 28689 of 2022 

GORI SAXENA 
Versus 

THE STATE OF MADHYA PRADESH DIRECTORATE AYUSH AND 
OTHERS 

Appearance:

Shri Sumeet Samvatsar - Advocate for the petitioner.

Shri Bhuwan Deshmukh , GA on behalf of Advocate General.

ORDER
 

1] This petition has been filed by the petitioner under Article 

226 of the Constitution of India seeking the following reliefs:-

“7.1  It  is  therefore  most  respectfully  prayed  that  this 
petition be allowed with cost: and an appropriate writ, 
order  or  directions  be  issued  against  the
Respondents  for  quashing  Order  No.  Stha/22/518-21 
dated22ndFebruary,2022 (Annexure-P/6);
7.2.  It is further prayed that; appropriate writ, order, or 
directions  be  issuéd  against  the  Respondents  for 
quashingOrderStha/2022/2319-20 dated 8th August 2022 
(Annexure  P/10);
7.3.  It  is  further  prayed
that  writ,  order,  or  directions  be  issued  
against  the Respondents for quashing reply dated 7th 
September,2022(Annexure-P/12);  
7.4.It is further prayed that, appropriate writ, order, or 
directions  be  issued  against  the  Respondents  for 
quashing  the  illegal  recovery  initiated  by  the
Respondents  against  the  Petitioner;
7.5.  That,  this  Hon’ble  Court  may  further  please  to 
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grant  any  other  relief,  if
' deems fit in present facts and circumstances”

2] The petitioner is aggrieved by the order dated 22.2.2022, 

(Annexure P-6) and the order dated 8.8.2022 (Annexure P-10). 

Vide  the  order  dated  22.2.2022  a  recovery  to  the  tune  of 

Rs.2,51,038/- has been made against the petitioner on the ground 

that  she has been wrongly given the increment in pay on account 

of the circular dated 19.6.2013 (Annexure P-5) which relates to 

sterilization (Nasbandi),  and which according to the respondents 

has  not  been  properly  applied.  Subsequently  on  8.8.2022 

(Annexure P-10), the respondent no.2 has also issued a demand 

letter of Rs.2,51,038/- on the same ground.

3] In brief facts of the case are that the petitioner is posted as 

Staff  Nurse  at  District  Ujjain,  and  she  was  granted  advance 

increment on the basis of the circular dated 25.7.2001  which, 

with a view to promote  the family planning programme, and to 

encourage  the  government  servant  to  opt  for 

vasectomy/tubectomy (Nasbandi), provides for a payment of an 

advance increment.  The order in respect  of  advance increment 

was passed on 19.6.2013( Annexure P-5), however, after a period 

of around 13 years, i.e., on 22.2.2022, the impugned notice has 

been  issued  to  the  petitioner,  and  a  recovery  to  the  tune  of 

Rs.2,51,038/- has been made against her without affording any 

opportunity of hearing. Another demand notice by way of order 

dated  8/8/2022  has  also  been  issued  to  her  wherein  it  is 
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mentioned that since the petitioner has already operated herself 

prior to 24.2.2010, she is not entitled to the benefit of the circular 

as provided to her  on 19.6.2013.

4] Counsel for the petitioner has drawn attention of this Court 

to  circular  dated  25.7.2022  (Annexure  P-2)  which  clearly 

provides that to promote the family planning the Government is 

providing  advance  increment  to  the  person  who  agrees  for 

vesctomy/tubectomy (Nasbandi). It is further submitted that even 

assuming that the petitioner was granted advance increment on 

account  of  wrong  interpretation  of  the  aforesaid  circular,  the 

amount cannot be recovered after a period of 13 years as there is 

no suppression of facts by the petitioner.

5] In support of his submission, counsel for the petitioner has 

also drawn the attention of this Court to the  decision rendered by 

the Supreme Court in the case of  Thomas Daniel Vs. State of 

Kerala and others   reported as 2022 SCC online SC 536.

6] Counsel  for  the  respondent/State  on  the  other  hand  has 

opposed the prayer, and it is submitted that it was a precondition 

in  the  aforesaid  circular  that  such  person,  who  has  got 

himself/herself operated upon should be a public servant  at the 

time operation, and has also relied upon circular dated 14.9.2006 

(Annexure R-1).

7] Heard.  Having  considered  the  rival  submissions,  and  on 

perusal of the documents filed on record it is found that so far as 
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the order dated 19.6.2013, on the basis of which the petitioner has 

been  granted  the  benefit  of  advance  increment  is  concern  the 

same reads as under:-

क्रं� /स्�था�पना�/13/1481                                          उज्�जै�ना दि�ना��क 19.6.13

आ��श

सा�मा�न्�य प्रश�साना वि�भा�ग आ��श क्रं� .  स्�था�पना�/3/9/2001/1/1/3  दि�ना��क�
25/07/2001/ 7-एफ-01 द्वा�रा� दि�य� गय� निना�!श�ना"सा�रा श्री$माती$ ग&रा' श�करा साक्�
सा�ना� स्�टा�फ नासा* पनिती श्री$ इन्�द्रक" मा�रा साक्�सा�ना� द्वा�रा� �- जै$वि�ती   बच्�चों1 परा�
दि�ना��क 10/12/2008 क- नासाब��' करा�ना� सा� एक ��तीना �2वि3 सा��� मा4 उपस्थिस्थानिती�
दि�ना��क 24/02/2010  सा� स्��$क2 ती करा ��तीना       निनाम्�नानि7स्थि8ती अना"सा�रा�
निनायनिमाती दिकय� जै�ती� है�।

दि�ना��क 24/02/2010 प� 7440 + 2400 = 9840

सा� जै$�निती बच्�चों1 नासाब��' ए�� ��तीना �2वि3 प� 7740 + 2400 = 10140

क�य�*7य आ��श क्रं� .  3034/01.06.2011 

द्वा�रा� -
8640 + 2400 = 11040

दि<प्�7-मा�धा�रा' है-ना� सा� 24.02.2010 सा� ��तीना�
�2वि3 

300+300+300  = 900

01.07.2011-8950+2400 = 11380

01.07.2012-9330+2400 =11730

8] Whereas the circular dated 14.9.2006 (Annexure R-1) on 

which the respondents have relied upon the same reads as under 

reads as under:-

माध्�य प्र��श श�साना
सा�मा�न्�य प्रश�साना वि�भा�ग

मा�त्रा�7य, �ल्�7भा भा�ना, भा-प�7
क्रंमा��क सा$-3/4/2004/3/एक,                                      भा-प�7, दि�ना��क 14.9.2006
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प्रनिती, 

श�साना क�  सामास्�ती वि�भा�ग,

अध्�यक्ष, रा�जैस्�� माण्�<7, मा.प्र. ग्���नि7यरा,

सामास्�ती सा�भा�ग�य"क्�ती, 

सामास्�ती वि�भा�ग�ध्�यक्ष, 

सामास्�ती क7�क्�टारा,

सामास्�ती मा"ख्�य क�य*प�7ना अनिधाक�रा', स्थिजै7� प�चों�यती,

माध्�य प्र��श।
वि�षय:- श�साकGय सा��क1 द्वा�रा� स्��य� य� पनिती/पस्थिH क� परिरा��रा कल्�य�ण क�य*क्रंमा क�  अ�तीग*ती�
नासाबन्��' ऑप�रा�शना करा�ना� परा अनिLमा ��तीना �2वि3य1 ब�बती M।

रा�ज्�य श�साना द्वा�रा� परिरा��रा कल्�य�ण क�य*क्रंमा क- प्र-त्�सा�दिहैती कराना� कG दृविP सा��
नासाब��'/ऑपरा�शना करा�ना� ��7� श�साकGय सा��क1 क- अनिLमा ��तीना�2वि3 स्��$क2 ती कराना� सा�ब�धा$�
य-जैना� दि�ना��क 15.01.1979  सा� 7�गQ कG गई था$। परिरापत्रा क्रंमा��क 46/91/1/3/79  दि�ना��क�
29.01.79  मा4 श�साकGय� � ��सा��क1� � ��द्वा�रा�� �  स्��य� अथा�� पनिती/पस्थिH क� �- जै$वि�ती बच्�चों1 क�  ब���
नासाबन्��' ऑपरा�शना करा�ना� परा �- अनिLमा ��तीना�2वि3य�� तीथा� ती$ना जै$वि�ती बच्�चों1 क�  ब���
नासाबन्��' ऑपरा�शना करा�ना� परा �- अनिLमा ��तीना�2वि3य�� तीथा� ती$ना जै$वि�ती बच्�चों1 क�  ब���
नासाबन्��' ऑपरा�शना करा�ना� परा एक ��तीना�2वि3 क� प्र��धा�ना दिकय� गय� था�। तीत्�पश्�चों�ती M�
उपरा-क्�ती ना$निती मा4 सा�श-धाना कराती� है"ए परिरापत्रा क्रंमा��क सा$-3/9/2001/1/3  दि�ना��क 7.8.2001 

द्वा�रा� एक जै$वि�ती बच्�चों� क�  ब�� नासाबन्��'/ऑपरा�शना करा�ना� परा �- अनिLमा ��तीना�2वि3य� तीथा��
�- जै$वि�ती बच्�चों1 क�  ब�� नासाबन्��' ऑपरा�शना करा�ना� परा एक ��तीना�2वि3 ��ना� क� प्र��धा�ना�
दिकय� गय� है�।
2/ श�साना कG ना$निती क�  अ�तीग*ती उपरा-क्�ती स्��$क2 ती अनिLमा ��तीना�2वि3 क- जै-ड़करा श�साकGय�
सा��क क� ��तीना निनाधा�*रिराती दिकय� जै�ती� है�, जै- भावि�ष्�य मा4 श�साकGय सा��क कG प�-न्�नानिती है-ना��
अथा�� ��तीनामा�ना प"नारा'स्थिक्षती है-ना� परा यहै ��तीना�2वि3 उसा$ मा4 सामा�दिहैती है- जै�ती$ है�।
3/ श�साकGय सा��क1 द्वा�रा� इसा सा�ब�धा मा4 वि�निभान्�ना न्�य�य�7य1 मा4 य�निचोंक�ए� ��यरा कG है�। क" छ�
प्रकराण1 मा4 मा�.  न्�य�य�7य द्वा�रा� यहै अनिभानिनाधा�*रिराती दिकय� है� दिक स्��$क2 ती अनिLमा�
��तीना�2वि3य�� सा�ब�निधाती श�साकGय सा��क क� ''व्�यविXगती ��तीना'' मा�ना� जै�ती� चों�दिहैए।
4/  रा�ज्�य श�साना द्वा�रा� �ती*मा�ना व्�य�स्�था� परिरापत्रा क्रंमा��क सा$-3/9/2001/1/3  दि�ना��क�
07.08.2001 द्वा�रा� निनाधा�*रिराती क- यथा��ती M रा8ती� है"ए निनाण*य नि7य� गय� है� दिक स्थिजैना श�साकGय�
सा��क1 द्वा�रा� पQ�* मा4 परिरा��रा कल्�य�ण क�य*क्रंमा श�साना क�  उक्�ती निना�!श�ना"सा�रा अपना�य� गय��
है�,  उनामा4 सा� क� �7 उन्�है'� श�साकGय सा��क1 कG ��तीना�2वि3 व्�यविXगती ��तीना मा�न्�य कG जै���, 
स्थिजैन्�है4 मा�. न्�य�य�7य1 सा� आ��श प्र�प्�ती है- गए है� ए�� अप$7 कG सामाय-सा$मा� निनाक7 गई है�।�
स्थिजैना प्रकराण1 मा4 अप$7 कG सामाय-सा$मा� है�,  उनामा4 सा�ब�निधाती वि�भा�ग वि�निधा वि�भा�ग सा� करा�
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उपरा-क्�ती वि�षयक, न्�य�य�7$यना आ��श क�  वि�रू3 अप$7/य�निचोंक� ��यरा कराना� क�य*��है' तीत्�
क�7 कG जै�ए। श�ष श�साकGय सा��क1 क- उक्�ती ��तीना�2वि3 व्�यविXगती ��तीना मा�न्�य नाहै'� दिकय��
जै��4।

9] The  demand  notice  which  has  been  raised  by  the 

respondents  on 8.8.2022, reads as under.

प्रनिती, 

श्री$माती$ ग&रा' साक्�सा�ना�
(स्�टाZफनासा*), 
श�साकGय स्��श�सा$ आय"�!� निचोंदिकत्�सा�7य

निचोंमानाग�जै माण्�<', उज्�जै�ना मा0प्र0

वि�षय:- गणना� पत्राक क�  सा�ब�धा मा4।

उपरा-क्�ती�वि�षय�मा��7�8�है� �दिक�आपक-�इसा�क�य�*ल्�य�क� �आ��श�क्रंमा��क/��� �स्�
था�./1483-84, �उज्�जै�ना � दि�ना��क �19.06.2013 �द्वा�रा� � प"रूष � नासा�ब��' � क� � नि7य� � ��तीना�2वि3�
निनाय"विX � दि�ना��क � सा� � प्र��य � कG � गई � था$। �जैबदिक � आपक� � द्वा�रा� � अपना$ � निनाय"विX � दि�ना��क�
24.02.2010�� �क� �पQ�*�मा4�अपना��नासा�ब��'�करा��य$�गई�था$।� ��इसा�है�ती"�आपकG�सा���प"स्थिस्तीक��मा4�
सा�य"क्�ती�सा�चों�7क�क-ष�ए���7�8��उज्�जै�ना�द्वा�रा��अ�7-कना�कराना��क� �पश्�चों�ती M�7$�गई�आपविg�
क� �फ7स्��रूप�अनिधाक�भा"गती�ना�कG��साQ7$�क��गणना��पत्राक�अना"सा�रा �2,51,038/- �रूपय��
(�-�7�8�इक्�क��ना�हैजै�रा�अड़ती$सा�रूपय�)�आप�बkक�चों�7�ना�अथा�����तीना�कटा&त्रा��क� �मा�ध्�य�
सा��जैमा��करा��4�ती�दिक�आपकG�सा���प"स्थिस्तीक��मा4�7$�गई�आपविg�क��निनारा�कराण�दिकय��जै��
साक� ।�
                                                                                        (.....…..)

                                                                                            प्रधा�ना�चों�य*
श�साकGय धान्��न्��तीरिरा आय"�!� निचोंदिकत्�सा� माहै�वि�द्या�7य

                                                                                          उज्�जै�ना(मा.प्र.)

10] On  perusal of the aforesaid circular dated 14.09.2006, and 

the subsequent demand raised by the respondents, this Court is of 

the considered opinion that the aforesaid circular has been issued 

by the State Government only to promote its   family planning 

programme,  and  in  such  circumstances,  if  a  person  who  has 
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already  taken  steps  for  the  family  planning  by  resorting  to 

Nasbandi prior to his appointment, and is subsequently appointed 

in the government service, cannot be said  not to promote the the 

government’s family planning programme.  

11] This  court  is  of  the  considered  opinion  that  if  a  public 

spirited   person,  regardless  of  the  fact   whether  he  is  a 

government  servant  or  not,  unselfishly  gets  himself/herself 

operated  upon  for  family  planning,   such  person   cannot  be 

deprived of the benefit of the aforesaid circular which provides 

for advance increments to government servants opting for family 

planning. This is  for the reason that the ultimate object of the 

government  is  to  control  the   birth  rate  and  the  explosion  of 

population by resorting to family planning only, and if a person has 

contributed to the same cause while he/she was not in government 

service and subsequently joins the same, he/she is also entitled to 

the benefit of his/her benevolent act of helping the government in 

the retiral clause.

12] Also taking note of the fact that the respondents have effected 

the recovery against the petitioner on the ground that the advance 

increment  has  wrongly  been  given  to  her  by  interpreting   the 

circular in a different manner after a period of 13 years. In such 

circumstances also, the case of the petitioner would also be covered 

by  the  decision  rendered  by  the  supreme  Court  in  the  case  of 

Thomas Daniel (supra) para 9 of the same reads as under:-
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“(9) This Court in a catena of decisions has consistently held that if 
the excess amount was not paid on account of any misrepresentation 
or fraud of the employee or if such excess payment was made by the 
employer  by  applying  a  wrong  principle  for  calculating  the 
pay/allowance  or  on  the  basis  of  a  particular  interpretation  of 
rule/order which is subsequently found to be erroneous, such excess 
payment  of  emoluments  or  allowances  are  not  recoverable.  This 
relief against the recovery is granted not because of any right of the 
employees  but  in  equity,  exercising  judicial  discretion  to  provide 
relief to the employees from the hardship that will be caused if the 
recovery is ordered. This Court has further held that if in a given 
case, it is proved that an employee had knowledge that the payment 
received was in excess of what was due or wrongly paid, or in cases 
where error is detected or corrected within a short time of wrong 
payment,  the matter  being in  the realm of  judicial  discretion,  the 
courts may on the facts and circumstances of  any particular case 

order for recovery of amount paid in excess.”

     (emphasis supplied)

13] In  view of  the  facts  and  circumstances  of  the  case,  this 

Court  has  no  hesitation  to  come  to  a  conclusion  that  the 

impugned  orders  dated  22.2.2022  and  8.8.2022  cannot  be 

sustained in the eyes of the law,  deserve to be and are hereby 

quashed.

14] Accordingly, the petition stands allowed and disposed of.

  (SUBODH ABHYANKAR) 
                                                         JUDGE

das
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